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I. JURISDICTION AND GENERAL PROVISIONS 

1. This Administrative Order (“Order”) is issued under the authority vested in the 
President of the United States by Section 106(a) of the Comprehensive Environmental Response, 

Compensation, and Liability Act, as amended (“CERCLA”). This authority was delegated to the 
Administrator of the United States Environmental Protection Agency (“EPA”) by Executive 

Order No. 12580, 52 Fed. Reg. 2923 (Jan. 23, 1987), redelegated to the Regional Administrators 
by EPA Delegation Nos. 14-14-A and 14-14-B, and further redelegated by the Regional 
Administrator of EPA Region 3 to the Director of the EPA Region 3 Superfund & Emergency 

Management Division by EPA Region 3 Delegation Nos. 14-14-A and 14-14-B.   

2. This Order pertains to property located in the northern part of New Castle County, 

Delaware, southwest of the town of Newport and northwest of the Interstate-95 and Route 141 
interchange in New Castle County, Delaware, and further described in the Record of Decision 
Amendment for the Koppers Co. Inc. (Newport Plant) Superfund Site attached hereto as 

Appendix A (such property shall be referred to as the “Koppers Site” or the “Site”).  This Order 
(a) revokes, in accordance with Section XXIV, EPA Administrative Order No. CERC-03-2006-

0266-DC which, among other things, directed Respondent to perform the remedial design and 
remedial action (“RD/RA”) described in a Record of Decision issued for the Site on September 
30, 2005; and (b) directs Respondent to perform the RD/RA described in the Record of Decision 

Amendment (“ROD Amendment”) issued for the Site on August 4, 2022. 

3. EPA has notified the State of Delaware (“State”) of this action pursuant to Section 

106(a) of CERCLA, 42 U.S.C. § 9606(a).  

II. PARTIES BOUND 

4. This Order applies to and is binding upon Respondent and its successors and 

assigns. Any change in ownership or control of the Site or change in corporate or partnership 
status of Respondent including, but not limited to, any transfer of assets or real or personal 

property, shall not alter Respondent’s responsibilities under this Order.  

5. Reserved.    

6. Respondent shall provide a copy of this Order to each contractor hired to perform 

the Work required by this Order and to each person representing Respondent with respect to the 
Site or the Work, and shall condition all contracts entered into hereunder upon performance of 

the Work in conformity with the terms of this Order. Respondent or its contractors shall provide 
written notice of the Order to all subcontractors hired to perform any portion of the Work 
required by this Order. Respondent shall nonetheless be responsible for ensuring that their 

contractors and subcontractors perform the Work in accordance with the terms of this Order. 
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III. DEFINITIONS 

7. Unless otherwise expressly provided in this Order, terms used in this Order that 
are defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning 

assigned to them in CERCLA or in such regulations. Whenever terms listed below are used in 
this Order or in its appendices, the following definitions shall apply solely for the purposes of 

this Order: 

“Affected Property” shall mean all real property at the Site and any other real property 
where EPA determines, at any time, that access; land, water, or other resource use restrictions; 

Institutional Controls; or any combination thereof, are needed to implement the Remedial 
Action. 

 
“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, as amended, 42 U.S.C. §§ 9601-9675. 

 
 “Day” or “day” shall mean a calendar day. In computing any period of time under this 

Order, where the last day would fall on a Saturday, Sunday, or federal or State holiday, the 
period shall run until the close of business of the next working day. 

 

“Effective Date” shall mean the effective date of this Order as provided in Section VIII. 
  

“EPA” shall mean the United States Environmental Protection Agency.  
 
“EPA Hazardous Substance Superfund” shall mean the Hazardous Substance Superfund 

established by the Internal Revenue Code, 26 U.S.C. § 9507. 
 

“Institutional Controls” or “ICs” shall mean (a) Proprietary Controls (i.e., easements or 
covenants running with the land that (i) limit land, water, or other resource use, provide access 
rights, or both, and (ii) are created under common law or statutory law by an instrument that is 

recorded, or for which notice is recorded, in the appropriate land records office); and (b) state or 
local laws, regulations, ordinances, zoning restrictions, or other governmental controls or notices 

that: (i) limit land, water, or other resource use to minimize the potential for human exposure to 
Waste Material at or in connection with the Site; (ii) limit land, water, or other resource use to 
implement, ensure noninterference with, or ensure the protectiveness of the Remedial Action; 

(iii) provide information intended to modify or guide human behavior at or in connection with 
the Site; or (iv) any combination thereof. 

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous 
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 
U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto. 

“Non-Respondent Owner” shall mean any person, other than Respondent, that owns 
or controls any Affected Property. The phrase “Non-Respondent Owner’s Affected 

Property” means Affected Property owned or controlled by Non-Respondent Owner. 
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“Operation and Maintenance” or “O&M” shall mean all activities required to operate, 
maintain, and monitor the effectiveness of the Remedial Action as specified in the Statement of 
Work or any EPA-approved O&M Plan. 

“Order” shall mean this Unilateral Administrative Order, all appendices attached hereto, 
and all documents incorporated into this document. In the event of conflict between this Order 

and any appendix, this Order shall control. 

“Paragraph” or “¶” shall mean a portion of this Order identified by an Arabic numeral or 
an upper- or lower-case letter. 

 “Parties” shall mean EPA and Respondent. 

“Performance Standards” shall mean the cleanup standards and other measures of 

achievement of the goals of the remedial action objectives, as set forth in the ROD Amendment. 

“Programmatic Agreement” shall mean the fully executed Programmatic Agreement 
Between the U.S. Environmental Protection Agency, Region III; the Delaware State Historical 

Preservation Office; and the Advisory Council on Historic Preservation Regarding Cleanup of 
the Koppers Newport Superfund Site, Newport, New Castle County, Delaware attached as 

Exhibit 1 to the Statement of Work (“SOW”) attached hereto as Appendix B. 

“RCRA” shall mean the Resource Conservation and Recovery Act, also known as the 
Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901-6992. 

 
“Record of Decision Amendment” or “ROD Amendment” shall mean the EPA Record of 

Decision Amendment relating to the Site signed on August 4, 2022, and all attachments thereto. 
The ROD Amendment is attached as Appendix A.  

 

“Remedial Action” or “RA” shall mean the remedial action selected in the 
ROD Amendment. 

“Remedial Design” or “RD” shall mean those activities to be undertaken by Respondent 
to develop final plans and specifications for the RA as stated in the Statement of Work. 

“Respondent” shall mean Beazer East, Inc.  

“Section” shall mean a portion of this Order identified by a Roman numeral. 

“Site” shall mean the Koppers (Newport) Superfund Site described in the ROD 

Amendment.   

“State” shall mean the State of Delaware. 
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“Statement of Work” or “SOW” shall mean the document describing the activities 
Respondent must perform to implement the RD, the RA, and O&M regarding the Site, and which 
is attached hereto as Appendix B. 

“Supervising Contractor” shall mean the principal contractor retained by Respondent  to 
supervise and direct the implementation of the Work under this Order. 

“Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant a security interest 
in, or where used as a noun, a sale, assignment, conveyance, or other disposition of any interest 
by operation of law or otherwise. 

“United States” shall mean the United States of America and each department, agency, 
and instrumentality of the United States, including EPA. 

“Waste Material” shall mean: (a) any “hazardous substance” under Section 101(14) of 
CERCLA, 42 U.S.C. § 9601(14); (b) any pollutant or contaminant under Section 101(33) of 
CERCLA, 42 U.S.C. § 9601(33); (c) any “solid waste” under Section 1004(27) of RCRA, 42 

U.S.C. § 6903(27); and (d) any “hazardous waste” under 7 Del. C. Part 261. 

“Work” shall mean all activities Respondent is required to perform under this Order, 

except those required by Section XVII (Record Retention). 

IV. FINDINGS OF FACT 

EPA incorporates the Findings of Fact set forth in Appendix D of this Order and makes 

the additional findings of fact below:                                             

8. On September 30, 2005, EPA issued a Record of Decision selecting remedial 

action for implementation at the Site (“2005 ROD”).   

9. On September 25, 2006, EPA issued the 2006 Order (Appendix C) directing 
Respondent to implement the remedy selected in the 2005 ROD (“2005 Selected Remedy”). 

10. From 2007-2010, Respondent conducted an extensive investigation of Site 
conditions which produced new information previously unavailable to EPA (“2007-2010 

Investigation”). 

11. On August 16, 2010, EPA issued Modification No. 1 to the 2006 Order (Appendix 
C) incorporating modifications to the 2005 Selected Remedy selected by EPA in a May 28, 

2010, Explanation of Significant Differences (“ESD”).  The ESD made clear that certain 
provisions of the National Historic Preservation Act of 1966, 16 U.S.C. § 470 et. seq., and its 

implementing regulations (“NHPA”) were applicable requirements with respect to the 2005 
Selected Remedy within the meaning of Section 121(d) of CERCLA, 42 U.S.C. § 9621(d). 

12. On August 19, 2014, EPA issued Modification No. 2 to the 2006 Order (Appendix 

C) which (1) suspended certain requirements under the 2006 Order, and (2) required Respondent 
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to perform a Focused Feasibility Study (“FFS”) to identify and evaluate alternatives for remedial 
action to prevent, mitigate, or otherwise respond to or remedy the release or threatened release of 
hazardous substances, pollutants, or contaminants at the Site.  EPA took this action because it 

determined that the information supplied by Respondent in the 2007-2010 Investigation called 
into question the appropriateness of the 2005 Selected Remedy and that additional information 

was necessary in order to evaluate an alternative remedial action and select such action in a 
manner not inconsistent with the National Oil and Hazardous Substances Pollution Contingency 
Plan (“NCP”), 40 C.F.R. Part 300.     

13. On April 30, 2019, EPA issued Modification No. 3 to the 2006 Order (Appendix 
C) which permitted Respondent to submit, to EPA for approval, a Request for ROD Amendment 

in lieu of the FFS required by Modification No. 2.    

14. In August 2019, Respondent submitted to EPA its “Final Remedy Modification 
and Record of Decision Amendment Technical Document” which EPA subsequently accepted as 

the Request for ROD Amendment required by Modification No. 3. 

15. On August 4, 2022, EPA issued a ROD Amendment selecting a remedial action 

(“2022 Selected Remedy”) to replace the 2005 Selected Remedy (Appendix A). 

16. On July 6, 2023, the Programmatic Agreement (Appendix B, Exhibit 1) became 
effective.  The Programmatic Agreement obligates EPA to take certain steps to mitigate adverse 

effects to historic property at the Site in the course of implementing the 2022 Selected Remedy.  
This Order directs Respondent to implement provisions of the Programmatic Agreement as 

described in Section 5.0 of the SOW.   

17.  Reserved. 

18.  Reserved. 

19.  Reserved. 

 

V. CONCLUSIONS OF LAW AND DETERMINATIONS 

20. Based on the Findings of Fact set forth above and the administrative record, EPA 
has determined that: 

a.  The Koppers Site is a “facility” as defined in Section 101(9) of CERCLA,       
42 U.S.C. § 9601(9).   

b.  Respondent is a “person” within the meaning of Section 101(21) of CERCLA, 
42 U.S.C. §  9601(21). 
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c.  Respondent is an “owner or operator,” as defined in Section 101(20) of 
CERCLA, 42 U.S.C. § 9601(20), of the Site and is “the owner and operator of ... a facility” 
within the meaning of Section 107(a)(l), 42 U.S.C. § 9607(a)(l). In addition, Respondent is “a 

person who at the time of disposal of any hazardous substance owned or operated any facility at 
which such hazardous substances were disposed of” within the meaning of section 107(a)(2) of 

CERCLA, 42 U.S.C. § 9607(a)(2).    

d.    The contamination found at the Site includes “hazardous substances” as 
defined by Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).   

e.    Conditions at the Site constitute an actual and/or threatened “release” of a 
hazardous substance from the facility as defined by Section 101(22) of CERCLA,                      

42 U.S.C.§ 9601(22).  

f.    The conditions at the Site may constitute a threat to public health or welfare 
or the environment, based on the factors set forth in the ROD Amendment.  

g.  Solely for purposes of Section 113(j) of CERCLA, 42 U.S.C. § 9613(j), the 
remedy set forth in the ROD Amendment and the Work to be performed by Respondent shall 

constitute a response action taken or ordered by the President for which judicial review shall be 
limited to the administrative record. 

h. Conditions at the Site may constitute an imminent and substantial 

endangerment to the public health or welfare or the environment because of an actual or 
threatened release of a hazardous substance from the facility within the meaning of Section 

106(a) of CERCLA, 42 U.S.C. § 9606(a). 

i.  The actions required by this Order are necessary to protect the public health, 
welfare, or the environment.                                                                                    

 

VI. ORDER 

21. Based on the Findings of Fact, Conclusions of Law, and Determinations set forth 
above, and the administrative record supporting issuance of this Order, Respondent is hereby 
ordered to comply with this Order and any modifications to this Order, including, but not limited 

to, all appendices and all documents incorporated by reference into this Order. 

 

VII. OPPORTUNITY TO CONFER 

22. No later than 10 days after the Order is signed by EPA, Respondent may, in 
writing, (a) request a conference with EPA to discuss this Order, including its applicability, the 

factual findings and the determinations upon which it is based, the appropriateness of any actions 
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Respondent is ordered to take, or any other relevant and material issues or contentions that 
Respondent may have regarding this Order, or (b) notify EPA that it intends to submit written 
comments or a statement of position in lieu of requesting a conference. 

23. If a conference is requested, Respondent may appear in person or by an attorney 
or other representative. Except as otherwise directed by EPA, any such conference shall be held 

no later than 5 days after the conference is requested. Any written comments or statements of 
position on any matter pertinent to this Order must be submitted no later than five 5 days after 
the conference or 15 days after this Order is signed if Respondent does not request a conference. 

This conference is not an evidentiary hearing, does not constitute a proceeding to challenge this 
Order or the RA, and does not give Respondent a right to seek review of this Order or the RA. 

Any request for a conference or written comments or statements should be submitted via email 
to: 

 

Andrew S. Goldman (3RC10) 
Sr. Assistant Regional Counsel 

U.S. Environmental Protection Agency 
Four Penn Center 

1600 John F. Kennedy Boulevard 

Philadelphia, PA 19103-2029 
Goldman.andrew@epa.gov 

(215) 814-2487 
 

VIII. EFFECTIVE DATE 

24. This Order shall be effective 10 days after the Order is signed by EPA unless a 
conference is requested or notice is given that written materials will be submitted in lieu of a 

conference in accordance with Section VII (Opportunity to Confer). If a conference is requested 
or such notice is submitted, this Order shall be effective on the tenth day after the day of the 
conference, or if no conference is requested, on the tenth day after written materials, if any, are 

submitted, unless EPA determines that the Order should be modified based on the conference or 
written materials. In such event, EPA shall notify Respondent, within the applicable 10-day 

period, that EPA intends to modify the Order. The modified Order shall be effective 5 days after 
it is signed by EPA.  

 

IX. NOTICE OF INTENT TO COMPLY 

25. On or before the Effective Date, Respondent shall notify EPA in writing of 

Respondent’s irrevocable intent to comply with this Order. Such written notice shall be sent to 
EPA as provided in ¶ 23. 
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26. Respondent’s written notice shall describe, using facts that exist on or prior to the 
Effective Date, any “sufficient cause” defense(s) asserted by Respondent under Sections 106(b) 
and 107(c)(3) of CERCLA, 42 U.S.C. §§ 9606(a) and 9607(c)(3). The absence of a response by 

EPA to the notice required by this Section shall not be deemed to be acceptance of  Respondent’s 
assertions. Failure by the Respondent to provide such notice of intent to comply within this time 

period shall, as of the Effective Date, be treated as a violation of this Order by the Respondent. 

 

X. PERFORMANCE OF THE WORK 

27. Compliance with Applicable Law. Nothing in this Order limits Respondent’s 
obligations to comply with the requirements of all applicable federal and state laws and 

regulations. Respondent must also comply with all applicable or relevant and appropriate 
requirements of all federal and state environmental laws as set forth in the ROD Amendment and 
the SOW.  

28. Permits  

a. As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and 

Section 300.400(e) of the NCP, no permit shall be required for any portion of the Work conducted 
entirely on-site (i.e., within the areal extent of contamination or in very close proximity to the 
contamination and necessary for implementation of the Work). Where any portion of the Work 

that is not on-Site requires a federal or state permit or approval, Respondent shall submit timely 
and complete applications and take all other actions necessary to obtain all such permits or 

approvals. 

b. This Order is not, and shall not be construed to be, a permit issued 
pursuant to any federal or state statute or regulation 

29. Coordination and Supervision 

a. Project Coordinators 

(1) Respondent’s Project Coordinator must have sufficient technical 
expertise to coordinate the Work. Respondent’s Project Coordinator may not be an attorney 
representing Respondent in this matter and may not act as the Supervising Contractor. 

Respondent’s’ Project Coordinator may assign other representatives, including other contractors, 
to assist in coordinating the Work. 

(2) EPA designates the following persons as its Project Coordinator 
and Alternate Project Coordinator: 
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Project Coordinator: 

 
Daniel Taylor 

U.S. Environmental Protection Agency 
Four Penn Center 
1600 JFK Blvd. 

Philadelphia, PA 19103-2029  
Taylor.daniel@epa.gov  

(215) 814-3326 
 

Alternate Project Coordinator: 

 

Evelyn Sorto 
U.S Environmental Protection Agency 

Four Penn Center 
1600 JFK Blvd 
Philadelphia, PA 19103-2029 

Sorto.evelyn@epa.gov 
(215) 814-2123 

 
 

EPA may change its Project Coordinator and/or Alternate Project Coordinator upon providing 
notice to Respondent.  EPA may designate other representatives, which may include its 

employees, contractors, and/or consultants, to oversee the Work. EPA’s Project Coordinator and 
Alternate Project Coordinator shall have the same authority as a remedial project manager and/or 

an on-scene coordinator, as described in the NCP. This includes the authority to halt the Work 
and/or to conduct or direct any necessary response action when he or she determines that 
conditions at the Site constitute an emergency or may present an immediate threat to public 

health or welfare or the environment due to a release or threatened release of Waste Material. 

(3) Except as otherwise provided by EPA, Respondent’s Project 

Coordinator shall meet with EPA’s Project Coordinator at least monthly. 

b. Supervising Contractor. Respondent’s proposed Supervising Contractor 
must have sufficient technical expertise to supervise the Work and a quality assurance system 

that complies with ASQ/ANSI E4:2014, “Quality management systems for environmental 
information and technology programs – Requirements with guidance for use” (American Society 

for Quality, February 2014). 

c. Procedures for Disapproval/Notice to Proceed 

(1) Respondent shall designate, and notify EPA, within 10 days after 

the Effective Date, of the names, titles, contact information, and qualifications of the 
Respondent’s proposed Project Coordinator and Supervising Contractor, whose qualifications 
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shall be subject to EPA’s review for verification based on objective assessment criteria (e.g., 
experience, capacity, technical expertise) and that they do not have a conflict of interest with 
respect to the project. 

(2) EPA shall issue notices of disapproval and/or authorizations to 
proceed regarding the proposed Project Coordinator and Supervising Contractor, as applicable. If 

EPA issues a notice of disapproval, Respondent shall, within 30 days, submit to EPA a list of 
supplemental proposed Project Coordinators and/or Supervising Contractors, as applicable, 
including a description of the qualifications of each. EPA shall issue a notice of disapproval or 

authorization to proceed regarding each supplemental proposed coordinator and/or contractor. 
Respondent may select any coordinator/contractor covered by an authorization to proceed and 

shall, within 21 days, notify EPA of Respondent’s selection. 

(3) Respondent may change its Project Coordinator and/or Supervising 
Contractor, as applicable, by following the procedures of ¶¶ 29.c(1) and 29.c(2). 

30. Performance of Work in Accordance with SOW. Respondent shall: (a) develop 
the RD; (b) perform the RA; (c) operate, maintain, and monitor the effectiveness of the RA; and 

(d) support EPA’s periodic review efforts; all in accordance with the SOW and all EPA-
approved, conditionally-approved, or modified deliverables as required by the SOW. All 
deliverables required to be submitted for approval under the Order or SOW shall be subject to 

approval by EPA in accordance with ¶ 7.6 (Approval of Deliverables) of the SOW.   

31. Emergencies and Releases. Respondent shall comply with the emergency and 

release response and reporting requirements under ¶ 4.4 (Emergency Response and Reporting) of 
the SOW.  

32. Community Involvement. If requested by EPA, Respondent shall conduct 

community involvement activities under EPA’s oversight as provided for in, and in accordance 
with, Section 2 (Community Involvement) of the SOW. Such activities may include, but are not 

limited to, designation of a Community Involvement Coordinator. 

33. Modification 

a.  EPA may, by written notice from the EPA Project Coordinator to 

Respondent, modify, or direct Respondent to modify, the SOW and/or any deliverable developed 
under the SOW, if such modification is necessary to achieve or maintain the Performance 

Standards or to carry out and maintain the effectiveness of the RA, and such modification is 
consistent with the Scope of the Remedy set forth in ¶ 1.3 of the SOW. Any other requirements 
of this Order may be modified in writing by EPA.   

b. Respondent may submit written requests to modify the SOW and/or any 
deliverable developed under the SOW. If EPA approves the request in writing, the modification 

shall be effective upon the date of such approval or as otherwise specified in the approval. 
Respondent shall modify related deliverables in accordance with EPA’s approval. 
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c. No informal advice, guidance, suggestion, or comment by the EPA Project 
Coordinator or other EPA representatives regarding reports, plans, specifications, schedules, or 
any other writing submitted by Respondent shall relieve Respondent of its obligation to obtain 

any formal approval required by this Order, or to comply with all requirements of this Order, 
unless it is formally modified. 

d. Nothing in this Order, the attached SOW, any deliverable required under 
this Order or the SOW, or any approval by EPA constitutes a warranty or representation of any 
kind by EPA that compliance with the work requirements set forth in this Order or the SOW or 

related deliverables will achieve the Performance Standards. 

XI. PROPERTY REQUIREMENTS   

34. Agreements Regarding Access and Non-Interference. Respondent shall 
immediately, with respect to Affected Property owned by Respondent: (i) provide EPA and its 
representatives, contractors, and subcontractors with access at all reasonable times to such 

Affected Property to conduct any activity regarding the Order, including those listed in ¶ 34.0 
(Access Requirements); and (ii) refrain from using such Affected Property in any manner that 

EPA determines will pose an unacceptable risk to human health or to the environment due to 
exposure to Waste Material, or interfere with or adversely affect the implementation, integrity, or 
protectiveness of the Remedial Action, including the restrictions listed in ¶ 34.b (Land, Water, or 

Other Resource Use Restrictions). Respondent shall, with respect to Non-Respondent Owners’ 
Affected Property, use best efforts to secure agreements providing the access and use restrictions 

required by this Paragraph from Non-Respondent Owners and shall provide a copy of such 
access and use restriction agreements to EPA.      

a. Access Requirements. The following is a list of activities for which 

access is required regarding the Affected Property: 

(1) Monitoring the Work; 

(2) Verifying any data or information submitted to EPA; 

(3) Conducting investigations regarding contamination at or near the 
Site; 

(4) Obtaining samples; 

(5) Assessing the need for, planning, or implementing additional 

response actions at or near the Site; 

(6) Assessing implementation of quality assurance and quality control 
practices as defined in the approved construction quality assurance quality control plan as 

provided in the SOW; 
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(7) Implementing the Work pursuant to the conditions set forth in ¶ I 
(Work Takeover); 

(8) Inspecting and copying records, operating logs, contracts, or other 

documents maintained or generated by Respondent or its agents, consistent with Section XVI 
(Access to Information);  

(9) Assessing Respondent’s compliance with the Order; 

(10) Determining whether the Affected Property is being used in a 
manner that is prohibited or restricted, or that may need to be prohibited or restricted under the 

Order; and 

(11) Implementing, monitoring, maintaining, reporting on, and 

enforcing any land, water, or other resource use restrictions and any Institutional Controls 
regarding the Affected Property. 

b. Land, Water, or Other Resource Use Restrictions. The following is a 

list of land, water, or other resource use restrictions applicable to the Affected Property and for 
which implementation is required under this Order: 

(1) Prohibit excavation and other activities and uses that adversely 
impact the integrity of the cap, barrier walls, and other components installed during 
implementation of the remedial action at the Containment Area without prior approval of EPA, 

in consultation with the State of Delaware.  

(2) Prohibit excavation and other activities and uses that adversely 

impact the integrity of clean fill, reactive core mats, geotextile demarcations, and other 
components installed over underlying impacted soil and sediments at the Site without prior 
approval of EPA, in consultation with the State of Delaware.  

(3) Prohibit interference with the structure and function of restored 
wetlands and wetlands created as part of mitigation without prior approval of EPA, in 

consultation with the State of Delaware.  

(4) Prohibit residential development or use at the Site without prior 
approval of EPA,  in consultation with the State of Delaware.  

(5) Prevent human contact with and exposure to groundwater 
contaminated by the Site via ingestion, vapor inhalation, or dermal contact. 

(6) Prohibiting such activities and uses as may be required by the 
EPA-approved Treatment Plan submitted under ¶ 5.2 of the SOW.  

35. Reserved.   
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36. Best Efforts. As used in this Section, “best efforts” means the efforts that a 
reasonable person in the position of Respondent would use to achieve the goal in a timely 
manner, including the cost of employing professional assistance and the payment of reasonable 

sums of money to secure access and/or use restriction agreements.  If, within the timeframes 
provided in this Section XI, Respondent is unable to accomplish what is required through “best 

efforts,” Respondent shall notify EPA, and include a description of the steps taken to comply 
with the requirements. If EPA deems it appropriate, it may assist Respondent, or take 
independent action, in obtaining such access and/or use restrictions.  EPA reserves the right to 

pursue cost recovery regarding all costs incurred by the United States in providing such 
assistance or taking such action, including the cost of attorney time and the amount of monetary 

consideration or just compensation paid. 

37. Notice to Successors-in-Title 

a. Respondent shall, within 15 days after the Effective Date, submit for EPA 

approval a notice to be filed regarding its Affected Property in the appropriate land records. The 
notice must: (1) include a proper legal description of the Affected Property; (2) provide notice to 

all successors-in-title: (i) that the Affected Property is part of, or related to, the Site; (ii) that EPA 
has selected a remedy for the Site; and (iii) that EPA has issued an order requiring 
implementation of such remedy; and (3) identify the EPA docket number and Effective Date of 

this Order. Owner Respondent shall record the notice within 10 days after EPA’s approval of the 
notice and submit to EPA, within 10 days thereafter, a certified copy of  the recorded notice. 

b. Respondent shall, prior to entering into a contract to Transfer its Affected 
Property, or 60 days prior to Transferring its Affected Property, whichever is earlier: 

(1) Notify the proposed transferee that EPA has selected a remedy 

regarding the Site, and that EPA has issued an order requiring implementation of such remedy, 
and identifying this Order and the date it was issued by EPA; and 

(2) Notify EPA of the name and address of the proposed transferee 
and provide EPA with a copy of the notice that it provided to the proposed transferee. 

38. In the event of any Transfer of the Affected Property, unless EPA otherwise 

consents in writing, Respondent shall continue to comply with its obligations under the Order, 
including its obligation to secure access and ensure compliance with any land, water, or other 

resource use restrictions regarding the Affected Property, and to implement, maintain, monitor, 
and report on Institutional Controls. 

XII. FINANCIAL ASSURANCE 

39. In order to ensure completion of the Work, Respondent shall secure financial 
assurance, initially in the amount of $39,645,546.00 (“Estimated Cost of the Work”). The 

financial assurance must be one or more of the mechanisms listed below, in a form substantially 
identical to the relevant sample documents available from EPA or under the “Financial 
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Assurance – Orders” category on the Cleanup Enforcement Model Language and Sample 
Documents Database at https://cfpub.epa.gov/compliance/models/, and satisfactory to EPA. 
Respondent may use multiple mechanisms if they are limited to trust funds, surety bonds 

guaranteeing payment, and/or letters of credit. 

a. A trust fund: (1) established to ensure that funds will be available as and 

when needed for performance of the Work; (2) administered by a trustee that has the authority to 
act as a trustee and whose trust operations are regulated and examined by a federal or state 
agency; and (3) governed by an agreement that requires the trustee to make payments from the 

fund only when the Director of the EPA Region 3 Superfund & Emergency Management 
Division or his/her delegatee advises the trustee in writing that: (i) payments are necessary to 

fulfill the Respondent’s obligations under the Order; or (ii) funds held in trust are in excess of the 
funds that are necessary to complete the performance of Work in accordance with this Order; 

b. A surety bond, issued by a surety company among those listed as 

acceptable sureties on federal bonds as set forth in Circular 570 of the U.S. Department of the 
Treasury, guaranteeing payment or performance in accordance with ¶ 45 (Access to Financial 

Assurance); 

c. An irrevocable letter of credit, issued by an entity that has the authority to 
issue letters of credit and whose letter-of-credit operations are regulated and examined by a 

federal or state agency, guaranteeing payment in accordance with ¶ 45 (Access to Financial 
Assurance); 

d. A demonstration by Respondent that it meets the relevant financial test 
criteria of ¶ 42; or 

e. A guarantee to fund or perform the Work executed by a company (1) that 

is a direct or indirect parent company of Respondent or has a “substantial business relationship” 
(as defined in 40 C.F.R. § 264.141(h)) with Respondent; and (2) can demonstrate to EPA’s 

satisfaction that it meets the financial test criteria of ¶ 42. 
 
40. Standby Trust. If Respondent seeks to establish financial assurance by 

using a surety bond, a letter of credit, or a corporate guarantee, Respondent shall at the same time 
establish and thereafter maintain a standby trust fund, which must meet the requirements 

specified in ¶ 39.a, and into which payments from the other financial assurance mechanism can 
be deposited if EPA so requires in accordance with the terms and conditions of the financial 
assurance mechanism and ¶ 45 (Access to Financial Assurance). An originally signed duplicate 

of the standby trust agreement must be submitted, with the other financial mechanism, to EPA in 
accordance with ¶ 41. Until the standby trust fund is funded pursuant to ¶ 45 (Access to 

Financial Assurance), neither payments into the standby trust fund nor annual valuations are 
required. 

 

41. Within 45 days after the Effective Date, Respondent shall submit to EPA 
proposed financial assurance mechanisms in draft form in accordance with ¶ 39 for EPA’s 

review. Within 60 days after the Effective Date, or 30 days after EPA’s approval of the form and 
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substance of Respondent’s financial assurance, whichever is later, Respondent shall secure all 
executed and/or otherwise finalized mechanisms or other documents consistent with the EPA-
approved form of financial assurance and shall submit such mechanisms and documents to: 

 
Joanne Marinelli, Chief 

Cost Recovery Section 
Program Support & Cost Recovery Branch 

Superfund & Emergency Management Division 

U.S. Environmental Protection Agency 
Four Penn Center 

1600 JFK Blvd. 
Philadelphia, PA 19103-2029 

Marinelli.joanne@epa.gov 

(215) 814-3134   

42. If Respondent seeks to provide financial assurance by means of a demonstration 

or guarantee under ¶ 39.d or 39.e, Respondent must, within 45 days of the Effective Date:  

a. Demonstrate that: 

(1) the Respondent or guarantor has: 

i. Two of the following three ratios: a ratio of total liabilities 
to net worth less than 2.0; a ratio of the sum of net income 

plus depreciation, depletion, and amortization to total 
liabilities greater than 0.1; and a ratio of current assets to 
current liabilities greater than 1.5; and 

ii. Net working capital and tangible net worth each at least six 
times the sum of the Estimated Cost of the Work and the 

amounts, if any, of other federal, state, or tribal 
environmental obligations financially assured through the 
use of a financial test or guarantee; and  

iii. Tangible net worth of at least $10 million; and  

iv. Assets located in the United States amounting to at least 90 

percent of total assets or at least six times the sum of the 
Estimated Cost of the Work and the amounts, if any, of 
other federal, state, or tribal environmental obligations 

financially assured through the use of a financial test or 
guarantee; or  

(2) The Respondent or guarantor has: 
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i. A current rating for its senior unsecured debt of AAA, AA, 
A, or BBB as issued by Standard and Poor’s or Aaa, Aa, A 
or Baa as issued by Moody’s; and  

ii. Tangible net worth at least six times the sum of the 
Estimated Cost of the Work and the amounts, if any, of 

other federal, state, or tribal environmental obligations 
financially assured through the use of a financial test or 
guarantee; and  

iii. Tangible net worth of at least $10 million; and  

iv. Assets located in the United States amounting to at least 

90 percent of total assets or at least six times the sum of the 
Estimated Cost of the Work and the amounts, if any, of 
other federal, state, or tribal environmental obligations 

financially assured through the use of a financial test or 
guarantee; and 

b. Submit to EPA for the Respondent or guarantor: (1) a copy of an 
independent certified public accountant’s report of the entity’s financial statements for the latest 
completed fiscal year, which must not express an adverse opinion or disclaimer of opinion; and 

(2) a letter from its chief financial officer and a report from an independent certified public 
accountant substantially identical to the sample letter and reports available from EPA or under 

the “Financial Assurance – Orders” subject list category on the Cleanup Enforcement Model 
Language and Sample Documents Database at https://cfpub.epa.gov/compliance/models/. 

43. Respondent shall diligently monitor the adequacy of the financial assurance. If 

Respondent becomes aware of any information indicating that the financial assurance provided 
under this Section is inadequate or otherwise no longer satisfies the requirements of this Section, 

Respondent shall notify EPA of such information within 30 days. If EPA determines that the 
financial assurance provided under this Section is inadequate or otherwise no longer satisfies the 
requirements of this Section, EPA will notify the Respondent of such determination. Respondent 

shall, within 30 days after notifying EPA or receiving notice from EPA under this Paragraph, 
secure and submit to EPA for approval a proposal for a revised or alternative financial assurance 

mechanism that satisfies the requirements of this Section. Respondent shall follow the 
procedures of ¶ 46 (Modification of Amount, Form, or Terms of Financial Assurance) in seeking 
approval of, and submitting documentation for, the revised or alternative financial assurance 

mechanism. Respondent’s inability to secure financial assurance in accordance with this Section 
does not excuse performance of any other obligation under this Order.  

44. If providing financial assurance by means of a demonstration or guarantee under ¶ 
39.d or 39.e, Respondent must also: 

a. Annually resubmit the documents described in ¶ 42.b within 90 days after 

the close of the Respondent’s or guarantor’s fiscal year;  
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b. Notify EPA within 30 days after the Respondent or guarantor determines 
that it no longer satisfies the relevant financial test criteria and requirements set forth in this 
Section; and  

c. Provide to EPA, within 30 days of EPA’s request, reports of the financial 
condition of the Respondent or guarantor in addition to those specified in ¶ 42.b; EPA may make 

such a request at any time based on a belief that the Respondent or guarantor may no longer meet 
the financial test requirements of this Section. 

45. Access to Financial Assurance 

a. If EPA determines that Respondent (1) has ceased implementation of any 
portion of the Work, (2) is seriously or repeatedly deficient or late in its performance of the 

Work, or (3) is implementing the Work in a manner that may cause an endangerment to human 
health or the environment, EPA may issue a written notice (“Performance Failure Notice”) to 
both Respondent and the financial assurance provider regarding the Respondent’s failure to 

perform. Any Performance Failure Notice issued by EPA will specify the grounds upon which 
such notice was issued and will provide Respondent a period of 10 days within which to remedy 

the circumstances giving rise to EPA’s issuance of such notice. If, after expiration of the 10-day 
period specified in this Paragraph, Respondent has not remedied to EPA’s satisfaction the 
circumstances giving rise to EPA’s issuance of the relevant Performance Failure Notice, then, in 

accordance with any applicable financial assurance mechanism, EPA may at any time thereafter 
direct the financial assurance provider to immediately: (i) deposit any funds assured pursuant to 

this Section into the standby trust fund; or (ii) arrange for performance of the Work in 
accordance with this Order.  

b. If EPA is notified by the provider of a financial assurance mechanism that 

it intends to cancel the mechanism, and the Respondent fails to provide an alternative financial 
assurance mechanism in accordance with this Section at least 30 days prior to the cancellation 

date, EPA may, prior to cancellation, direct the financial assurance provider to deposit any funds 
guaranteed under such mechanism into the standby trust fund for use consistent with this 
Section. 

46. Modification of Amount, Form, or Terms of Financial Assurance. Respondent 
may submit, on any anniversary of the Effective Date or following Respondent’s request for, and 

EPA’s approval of, another date, a request to reduce the amount, or change the form or terms, of 
the financial assurance mechanism. Any such request must be submitted to the EPA individual(s) 
referenced in ¶ 41, and must include an estimate of the cost of the remaining Work, an 

explanation of the bases for the cost calculation, a description of the proposed changes, if any, to 
the form or terms of the financial assurance, and any newly proposed financial assurance 

documentation in accordance with the requirements of ¶¶ 39 and 40 (Standby Trust). EPA will 
notify Respondent of its decision to approve or disapprove a requested reduction or change. 
Respondent may reduce the amount or change the form or terms of the financial assurance only 

in accordance with EPA’s approval. Within 30 days after receipt of EPA’s approval of the 
requested modifications pursuant to this Paragraph, Respondent shall submit to the EPA 
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individual(s) referenced in ¶ 41 all executed and/or otherwise finalized documentation relating to 
the amended, reduced, or alternative financial assurance mechanism. Upon EPA’s approval, the 
Estimated Cost of the Work shall be deemed to be the estimate of the cost of the remaining Work 

in the approved proposal. 

47. Release, Cancellation, or Discontinuation of Financial Assurance. Respondent 

may release, cancel, or discontinue any financial assurance provided under this Section only: (a) 
after receipt of documentation issued by EPA certifying completion of the Work; or (b) in 
accordance with EPA’s written approval of such release, cancellation, or discontinuation. 

XIII. INSURANCE 

48. Not later than 15 days before commencing any on-site Work, Respondent shall 

secure, and shall maintain until the first anniversary after the Notice of RA Completion pursuant 
to ¶ 4.7 of the SOW, commercial general liability insurance with limits of liability of $1 million 
per occurrence, and automobile insurance with limits of liability of $1 million per accident, and 

umbrella liability insurance with limits of liability of $5 million in excess of the required 
commercial general liability and automobile liability limits, naming the United States as an 

additional insured with respect to all liability arising out of the activities performed by or on 
behalf of Respondent pursuant to this Order. In addition, for the duration of the Order, 
Respondent shall satisfy, or shall ensure that its contractors or subcontractors satisfy, all 

applicable laws and regulations regarding the provision of worker’s compensation insurance for 
all persons performing Work on behalf of Respondent in furtherance of this Order. Within the 

same time period, Respondent shall provide EPA with certificates of such insurance and a copy 
of each insurance policy. Respondent shall submit such certificate and copies of policies each 
year on the anniversary of the Effective Date. If Respondent demonstrates by evidence 

satisfactory to EPA that any contractor or subcontractor maintains insurance equivalent to that 
described above, or insurance covering some or all of the same risks but in a lesser amount, then, 

with respect to that contractor or subcontractor, Respondent need provide only that portion of the 
insurance described above that is not maintained by the contractor or subcontractor. Respondent 
shall ensure that all submittals to EPA under this Paragraph identify the “Koppers Site, New 

Castle County, Delaware” and the EPA docket number for this Order. 

XIV. DELAY IN PERFORMANCE 

49. Respondent shall notify EPA of any delay or anticipated delay in performing any 
requirement of this Order. Such notification shall be made by telephone and email to the EPA 
Project Coordinator within 48 hours after Respondent first knew or should have known that a 

delay might occur. Respondent shall adopt all reasonable measures to avoid or minimize any 
such delay. Within 7 days after notifying EPA by telephone and email, Respondent shall provide 

to EPA written notification fully describing the nature of the delay, the anticipated duration of 
the delay, any justification for the delay, all actions taken or to be taken to prevent or minimize 
the delay or the effect of the delay, a schedule for implementation of any measures to be taken to 

mitigate the effect of the delay, and any reason why Respondent should not be held strictly 
accountable for failing to comply with any relevant requirements of this Order. Increased costs 
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or expenses associated with implementation of the activities called for in this Order is not a 
justification for any delay in performance. 

50. Any delay in performance of this Order that, in EPA’s judgment, is not properly 

justified by Respondent under the terms of ¶ 49 shall be considered a violation of this Order. 
Any delay in performance of this Order shall not affect Respondent’s obligations to fully 

perform all obligations under the terms and conditions of this Order. 

XV. RESERVED 

51. Reserved. 

52. Reserved.   

XVI. ACCESS TO INFORMATION 

53. Respondent shall provide to EPA, upon request, copies of all records, reports, 
documents, and other information (including records, reports, documents, and other information 
in electronic form) (hereinafter referred to as “Records”) within Respondent’s possession or 

control or that of their contractors or agents relating to activities at the Site or to the 
implementation of this Order, including, but not limited to, sampling, analysis, chain of custody 

records, manifests, trucking logs, receipts, reports, sample traffic routing, correspondence, or 
other documents or information regarding the Work. Respondent shall also make available to 
EPA, for purposes of investigation, information gathering, or testimony, their employees, agents, 

or representatives with knowledge of relevant facts concerning the performance of the Work.  

54. Privileged and Protected Claims 

a. Respondent may assert that all or part of a Record requested by EPA is 
privileged or protected as provided under federal law, in lieu of providing the Record, provided 
Respondent comply with ¶ 54.b, and except as provided in ¶ 54.c.  

b. If Respondent asserts a claim of privilege or protection, it shall provide 
EPA with the following information regarding such Record: its title; its date; the name, title, 

affiliation (e.g., company or firm), and address of the author, of each addressee, and of each 
recipient; a description of the Record’s contents; and the privilege or protection asserted. If a 
claim of privilege or protection applies only to a portion of a Record, Respondent shall provide 

the Record to EPA in redacted form to mask the privileged or protected portion only. Respondent 
shall retain all Records that it claims to be privileged or protected until EPA has had a reasonable 

opportunity to dispute the privilege or protection claim and any such dispute has been resolved in 
the Respondent’s favor.   

c. Respondent may make no claim of privilege or protection regarding: 

(1) any data regarding the Site, including, but not limited to, all sampling, analytical, monitoring, 
hydrogeologic, scientific, chemical, radiological, or engineering data, or the portion of any other 
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Record that evidences conditions at or around the Site; or (2) the portion of any Record that 
Respondent is required to create or generate pursuant to this Order.  

55. Business Confidential Claims. Respondent may assert that all or part of a 

Record provided to EPA under this Section or Section XVII (Record Retention) is business 
confidential to the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 

42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Respondent shall segregate and clearly 
identify all Records or parts thereof submitted under this Order for which Respondent  asserts 
business confidentiality claims. Records claimed as confidential business information will be 

afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentially 
accompanies Records when they are submitted to EPA, or if EPA has notified Respondent that 

the Records are not confidential under the standards of CERCLA § 104(e)(7) or 40 C.F.R. Part 2, 
Subpart B, the public may be given access to such Records without further notice to Respondent . 

XVII. RECORD RETENTION  

56. During the pendency of this Order and for a minimum of 10 years after EPA 
provides Notice of Work Completion under ¶ 4.9 of the SOW, Respondent shall preserve and 

retain all non-identical copies of Records (including Records in electronic form) now in its 
possession or control or that come into its possession or control that relate in any manner to (a) 
its liability under CERCLA with respect to the Site, or (b) the liability of any other person under 

CERCLA with respect to the Site. Respondent must also retain, and instruct its contractors and 
agents to preserve, for the same period of time specified above, all non-identical copies of the 

last draft or final version of any Records (including Records in electronic form) now in its 
possession or control or that come into its possession or control that relate in any manner to the 
performance of the Work, provided, however, that Respondent (and its contractor and agents) 

must retain, in addition, copies of all data generated during performance of the Work and not 
contained in the aforementioned Records to be retained. Each of the above record retention 

requirements shall apply regardless of any corporate retention policy to the contrary. 

57. At the conclusion of this document retention period, Respondent shall notify EPA 
at least 90 days prior to the destruction of any such Records, and, upon request by EPA, and 

except as provided in ¶ 54, Respondent shall deliver any such Records to EPA. 

 

58. Within 30 days after the Effective Date, Respondent shall submit a written 
certification to EPA’s Project Coordinator that, to the best of its knowledge and belief, after 
thorough inquiry, it has not altered, mutilated, discarded, destroyed, or otherwise disposed of any 

Records (other than identical copies) relating to its potential liability regarding the Site since 
notification of potential liability by the United States or the State and that it has fully complied 

with any and all EPA requests for information regarding the Site pursuant to Sections 104(e) and 
122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 
§ 6927, and state law. If Respondent is unable to so certify it shall submit a modified 

certification that explains in detail why it is unable to certify in full with regard to all Records. 
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XVIII.   ENFORCEMENT/WORK TAKEOVER 

59. Any willful violation, or failure or refusal to comply with any provision of this 
Order may subject Respondent to civil penalties up to the maximum amount authorized by law.  

As of the date of issuance of this Order, the statutory maximum amount is $67,544.00 per 
violation per day. This maximum amount may increase in the future, as EPA amends its civil 
penalty amounts through rulemaking pursuant to the 1990 Federal Civil Penalties Inflation 

Adjustment Act (Public Law 101-410, codified at 28 U.S.C. § 2461), as amended by the 2015 
Federal Civil Penalties Inflation Adjustment Act Improvement Act (Section 701 of Public Law 

114-74)). The maximum amount to be applied to this violation will be set as the most recent 
maximum amount set forth in 40 C.F.R. § 19.4 as of the date that the U.S. District Court assesses 
any such penalty. In the event of such willful violation, or failure or refusal to comply, EPA may 

unilaterally carry out the actions required by this Order, pursuant to Section 104 of CERCLA, 42 
U.S.C. § 9604, and/or may seek judicial enforcement of this Order pursuant to Section 106 of 

CERCLA, 42 U.S.C. § 9606.  In addition, nothing in this Order shall limit EPA’s authority under 
Section XII (Financial Assurance). Respondent may also be subject to punitive damages in an 
amount up to three times the amount of any cost incurred by the United States as a result of such 

failure to comply, as provided in Section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3). 
 

XIX. RESERVATIONS OF RIGHTS 

60. Nothing in this Order limits the rights and authorities of EPA and the United 
States: 

a. To take, direct, or order all actions necessary, including to seek a court 
order, to protect public health, welfare, or the environment or to respond to an actual or 

threatened release of Waste Material on, at, or from the Site;  
 
b. To select further response actions for the Site in accordance with 

CERCLA and the NCP;  
 

c. To seek legal or equitable relief to enforce the terms of this Order; 
  
d. To take other legal or equitable action as they deem appropriate and 

necessary, or to require Respondent in the future to perform additional activities pursuant to 
CERCLA or any other applicable law;  

 
e. To bring an action against Respondent under Section 107 of CERCLA, 42 

U.S.C. § 9607, for recovery of any costs incurred by EPA or the United States regarding this 

Order or the Site;  
 

f. Regarding access to, and to require land, water, or other resource use 
restrictions and/or Institutional Controls regarding the Site under CERCLA, RCRA, or other 
applicable statutes and regulations; or 
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g. To obtain information and perform inspections in accordance with
CERCLA, RCRA, and any other applicable statutes or regulations. 

XX. OTHER CLAIMS

61. By issuance of this Order, the United States and EPA assume no liability for
injuries or damages to persons or property resulting from any acts or omissions of Respondent . 

The United States or EPA shall not be deemed a party to any contract entered into by 
Respondent or its directors, officers, employees, agents, successors, representatives, assigns, 

contractors, or consultants in carrying out actions pursuant to this Order. 

62. Nothing in this Order constitutes a satisfaction of or release from any claim or

cause of action against Respondent or any person not a party to this Order, for any liability such 
person may have under CERCLA, other statutes, or common law, including but not limited to 

any claims of the United States under Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606 and 
9607. 

63. Nothing in this Order shall be deemed to constitute preauthorization of a claim
within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or C.F.R. § 300.700(d). 

64. No action or decision by EPA pursuant to this Order shall give rise to any right to
judicial review, except as set forth in Section 113(h) of CERCLA, 42 U.S.C. § 9613(h). 

XXI. ADMINISTRATIVE RECORD

65. EPA has established an administrative record that contains the documents that

form the basis for the issuance of this Order.  A copy of the administrative record is available for 
viewing at https://semspub.epa.gov/src/collections/03/AR.   

XXII. APPENDICES

66. The following appendices are attached to and incorporated into this Order:

Appendix A ROD Amendment 

Appendix B Statement of Work 

Exhibit 1 Programmatic Agreement 

Appendix C EPA Administrative Order No. CERC-03-2006-0266-DC

Appendix D Incorporated Findings of Facts 
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XXIII.  SEVERABILITY 

67. If a court issues an order that invalidates any provision of this Order or finds that 

Respondent has sufficient cause not to comply with one or more provisions of this Order, 
Respondent shall remain bound to comply with all provisions of this Order not invalidated or 

determined to be subject to a sufficient cause defense by the court’s order. 

 

XXIV.  REVOCATION OF EPA ORDER 

NO. CERC-03-2006-0255DC (“2006 ORDER”) SUBJECT TO 

CERTAIN CONTINUING REQUIREMENTS 

68. The 2006 Order is hereby revoked subject to the following: 

a. Respondent’s obligations under Section XVII (Record Retention) of the 
2006 Order shall survive the revocation until 10 years after EPA provides Notice of Work 

Completion under this Order; 

b. Respondent’s obligations under Section XVIII (Access to Information) of 

the 2006 Order shall survive the revocation and continue for the duration of Respondent’s 
obligations under Section XVI (Access to Information) of this Order; and 

c. Respondent’s obligations under Section XV (Insurance) of the 2006 Order 

shall survive the revocation until the date EPA approves Respondent’s insurance submissions 
under Section XIII of this Order.    

 
 
IT IS SO ORDERED. 

 

 

 

_____________________________________               
Paul Leonard, Director 

Superfund & Emergency Management Division  
EPA Region 3 
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I. DECLARATION 
 

KOPPERS CO., INC. (NEWPORT PLANT) 
SUPERFUND SITE 

RECORD OF DECISION AMENDMENT 
NEWPORT / NEW CASTLE COUNTY, DELAWARE 

 

1 SITE NAME AND LOCATION 
 

Koppers Co., Inc. (Newport Plant) Superfund Site  
Newport, New Castle County, Delaware 
EPA ID Number: DED980552244 

2 STATEMENT OF BASIS AND PURPOSE 
 

This Record of Decision (ROD) Amendment replaces the remedy selected by the U.S. 
Environmental Protection Agency (EPA) for the Koppers Co., Inc. (Newport Plant) Superfund Site 
(the Site) in a ROD issued on September 30, 2005 (2005 ROD) (hereafter the 2005 Remedy). In 
this ROD Amendment EPA selects both an interim action (for groundwater) and a final action (for 
the remainder of the Site). The interim and final actions selected herein (Selected Remedial Action) 
were chosen in accordance with the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980, as amended (CERCLA), 42 U.S.C. §§ 9601-9675; and the National Oil and 
Hazardous Substances Pollution Contingency Plan (NCP), 40 C.F.R Part 300, as amended. 

 
This decision document is based on an Administrative Record (AR) which was developed in 
accordance with CERCLA §113(k). This AR is available for review online at: 
https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0300092. The AR is also available 
online at the EPA Region 3 Records Center, 1600 JFK Boulevard, Philadelphia, Pennsylvania, and 
the Kirkwood Public Library at 6000 Kirkwood Highway Wilmington, Delaware 19808 (302-995-
7663). The AR Index identifies each document contained in the AR. When signed, this ROD 
Amendment will become part of the AR for the Site.  

3  ASSESSMENT OF THE SITE 
 
The Site is located on a parcel of approximately 300 acres in the northern part of New Castle 
County, Delaware, southwest of the town of Newport and northwest of the Interstate-95 and Route 
141 interchange (New Castle County Parcel No.  07-046.40-310). The Site previously contained a 
wood treatment facility that was last operational in 1971. Soil, sediments, and groundwater at the 
Site are contaminated as a result of past wood-treatment activities.  
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The Site was identified as a potential hazardous waste site in 1979. Following multiple 
investigations, EPA proposed the Site to the CERCLA National Priorities List (NPL) in 1989 and 
finalized the listing on August 30, 1990. 
 
In 1991, Beazer East, Inc. (Beazer) and E.I duPont de Nemours and Company, Inc. (DuPont) (the 
Site landowner at that time) signed an agreement with EPA under which the companies were to 
conduct a Remedial Investigation/Feasibility Study (RI/FS). The RI was completed in 2003 and 
the FS was completed in 2004.  
 
EPA issued the 2005 ROD to address contaminated soils, sediments, and groundwater. On 
September 25, 2006, EPA issued an administrative order directing Beazer to implement the 2005 
Remedy (2006 Order); Beazer agreed to comply. During the Remedial Design (RD), Beazer 
collected data showing that Site conditions were different than previously characterized and 
understood at the time the 2005 ROD was issued. This new data influenced design details for the 
excavation, consolidation, containment, and capping of soil, sediment, and Dense Non-Aqueous 
Phase Liquids (DNAPL). In addition, wetland banking, a future use of the Site that played a major 
role for including the extensive excavation of upland soil in the 2005 ROD, was no longer an 
intended use for the Site. EPA modified the 2006 Order in August 2014 to require that Beazer 
perform a Focused Feasibility Study (FFS) and in April 2019 to permit Beazer to submit a Request 
for ROD Amendment in lieu of an FFS. Beazer submitted a Request for ROD Amendment in 
August 2019.  
 
This ROD Amendment modifies the 2005 Remedy.  

4  DESCRIPTION OF INTERIM AND FINAL ACTIONS 
 

The actions selected in this ROD Amendment constitute a final remedial action (Final Action) 
with respect to soils, sediments, and DNAPL in the saturated zone serving as a source for 
groundwater contamination. The actions selected herein for groundwater constitute an interim 
remedial action (Interim Action) and will not restore the groundwater to beneficial use. A final 
groundwater remedy will be selected in a subsequent decision document. This approach allows for 
evaluation of groundwater conditions during and following the removal of Principal Threat Waste.  
 
The Final Action includes the following: 

 Construction of a containment area on-Site for the placement of excavated materials and 
debris (Containment Area). 

 Realignment of Hershey Run around the Containment Area. 
 Installation of barrier walls around all sides of the Containment Area with monitoring to 

ensure the barrier walls function as designed.  
 Excavation of contaminated soils, placement of a geotextile demarcation layer, and 

backfilling. 
 Excavation of contaminated sediments (including channels and marsh/wetland areas), 

placement of a reactive core mat, and backfilling.  
 Placement of excavated soils, sediments, and collected debris into the Containment Area. 
 Capping the Containment Area.  
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 Recovery and off-Site treatment and disposal, or recyling, of the recoverable DNAPL in 
the saturated zone outside of the Containment Area.  

 Mitigation of effects to wetlands impacted by the remediation.  
 Implementation of institutional controls to protect the components of the remedy and to 

prevent residential development.  
 Monitoring of surface water, sediment, biota, groundwater, porewater, and caps/covers.  

 
The Interim Action includes the following: 

 Institutional controls to prevent use of groundwater. 

5 STATUTORY DETERMINATIONS 
 
The Final Action selected in this ROD Amendment meets the mandates of CERCLA § 121 and 
the regulatory requirements of the NCP. The Final Action is protective of human health and the 
environment, is cost effective, complies with Federal and State requirements that are applicable or 
relevant and appropriate (ARARs) that are not waived, and utilizes permanent solutions and 
alternative treatment technologies to the maximum extent practicable. This remedy also satisfies 
the statutory preference for treatment as a principal element of the remedy (i.e., reduction of 
toxicity, mobility, or volume of hazardous substances). In accordance with CERCLA § 121(c), a 
remedy review will be conducted no less than every five years after the initiation of the Final 
Action to ensure it continues to provide adequate protection of human health and the environment 
(such reviews are known as Five-Year Reviews (FYRs)). These reviews will continue until 
hazardous substances are no longer present above levels that allow for unlimited use and 
unrestricted exposure.  
 
The Interim Action selected in this ROD Amendment is protective of human health and the 
environment in the short term and is intended to provide adequate protection until a final action is 
selected for groundwater. This Interim Action complies with federal and state ARARs that are not 
waived.  

6  ROD AMENDMENT CERTIFICATION CHECKLIST 
 
The information in the chart below is addressed in detail in the Decision Summary (Part II) of this 
ROD Amendment. Additional information can be found in the AR for this ROD Amendment.  
 
ROD CERTIFICATION CHECKLIST 
Information Location 
Chemicals of concern (COCs) and respective 
concentrations 

Section 6.3 

Baseline risk represented by the COCs Section 6 
Performance Standards established for COCs and the 
basis for these levels 

Sections 12.2 & 12.3 

How source materials constituting principal threat are 
addressed 

Section 3 & 11 
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Current and reasonably anticipated future land use 
assumptions and potential future beneficial uses of 
groundwater 

Section 5 

Potential future land and groundwater uses that will 
be available at the Site as a result of the Final Action 

Section 5 

Estimated capital, annual operation and maintenance, 
and total present worth costs, discount rate, and the 
number of years over which the remedial action cost 
estimates are projected  

Sections 10.7, 12.4 & IV 

Key factors that led to selecting the Final Action  Section 7 
 

7  AUTHORIZING SIGNATURE 
 

This ROD Amendment documents the selection of a Final Action with respect to soils, sediments, 
and DNAPL serving as a source for groundwater contamination, and an Interim Action with 
respect to groundwater. EPA selected these actions with the concurrence of the Delaware 
Department of Natural Resources and Environmental Control, Remediation Section (DNREC-
RS).  

 
Approved by: 
 
 
______________________________________                 
Paul Leonard, Director 
Superfund & Emergency Management Division 
EPA Region III 

 
 

 
 

PAUL LEONARD Digitally signed by PAUL LEONARD 
Date: 2022.08.04 12:05:18 -04'00'
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II. DECISION SUMMARY 
 

KOPPERS CO., INC. (NEWPORT PLANT) 
SUPERFUND SITE 

RECORD OF DECISION AMENDMENT 
NEWPORT / NEW COUSTLE COUNTY, 

DELAWARE 
 

1  SITE NAME, LOCATION, DESCRIPTION, & BACKROUND 
 
1.1 Site Location & Features 
 
The Site is located on a parcel of approximately 300 acres in the northern part of New Castle 
County, Delaware, southwest of the town of Newport and northwest of the Interstate-95 and Route 
141 interchange (Figures 1 and 4). To the north, the Site is bordered by high-speed railroad lines. 
Beyond the rail lines are a former municipal sewage treatment facility, an industrial property, and 
a residential area. To the east, the Site is bordered by the former DuPont Holly Run Plant, the 
BASF plant, and the Christina River. To the south and west, the Site is bordered by White Clay 
Creek and Hershey Run, respectively. To the west of the Site, across Hershey Run, lies Bread and 
Cheese Island.  
 
The Site contains approximately 163 acres of upland areas and 136 acres of wetlands, and three 
ponds. The Site previously contained a wood treatment facility that was last operational in 1971. 
Soil, sediments, and groundwater at the Site are contaminated as a result of past wood treatment 
activities. Contamination at the Site is present in the following areas: (a) upland soils, (b) Hershey 
Run, (c) the Fire Pond, (d) the South Pond area (the non-tidal South Pond itself and the tidal West 
Central Drainage area), and (e) groundwater (Figure 2). The East Central and Central Drainage 
Areas (the marshes bordering the Christina River) and the wooded uplands to the south of the 
former wood treatment facility are generally free of Site-related contaminants.  
 
1.2 History of Contamination 
 
In 1929, a group of parcels comprising the Site was conveyed by Lynam and Wright to the 
Delaware Wood Preserving Company, which began conducting wood treatment operations on 
these parcels. In 1931, the Site property was sold to Century Wood Preserving Company (Century). 
Four years later, in 1935, the Wood Preserving Company acquired the Site property and all 
associated stock from Century. Through liquidation of the Wood Preserving Company, Koppers 
Company acquired the Site property in 1940 and reorganized in 1944 into Koppers Company, Inc. 
(Koppers). Koppers then continued wood-treatment operations at the Site until 1971, when the Site 

UAO Bates 00038



2 
 

property was sold to DuPont. DuPont deeded the property to Beazer East, Inc. (Beazer), the current 
owner, in or around 2004.  
 
From 1974 to 1977, the New Castle County Department of Public Works leased the northern part 
of the Site and built and operated a wastewater treatment facility to temporarily handle the 
County’s wastewater treatment needs until permanent facilities were built. In 1977, the County 
sold the building to DuPont and discontinued wastewater treatment operations at the Site. 
Demolition of the wastewater treatment facility was completed in 2021. Except for the County’s 
wastewater treatment operations, the Site has remained largely inactive since wood treating 
operations ceased in 1971.  
 
The primary material used in wood treatment processes at the Site was a creosote/coal tar solution 
which was used to preserve railroad ties, telephone poles, and other wood products. 
Pentachlorophenol (PCP) was also used to treat the wood, although to a much smaller degree. An 
array of rail tracks located throughout the operations area was used to move wood and materials 
to, from, and within the Site. Creosote handling occurred in, among other places, the Process Area 
and Drip Track Area (Figure 2).  
 
Located in the northwestern portion of the Site, the Process Area (where wood preservatives were 
applied) contained various types of wood treatment equipment and associated structures. This area 
also provided storage for approximately one million gallons of creosote and other process-related 
materials. Wood treatment consisted of heating and pressurizing tanks filled with creosote and 
wood, forcing creosote into the wood. After treatment, freshly treated wood products were 
temporarily allowed to cure and drip dry in the Drip Track Area prior to transfer to the Wood 
Storage Area. The Fire Pond was created as a source of water for firefighting purposes. 
 
Operations, including spills and leaks, allowed contaminants to seep into the soil. It is likely that 
the contaminants escaped into Hershey Run by flowing as a separate phase with the shallow 
groundwater, or by being washed toward Hershey Run during storm events. 
 
The Site was identified as a potential hazardous waste site in 1979. Following multiple 
investigations, EPA proposed the Site to the NPL in 1989 and finalized the listing on August 30, 
1990.  
 
1.3 Remedial Investigation/Feasibility Study and Record of Decision 
 
In 1991, Beazer and DuPont (the Site landowner at that time) signed an agreement with EPA under 
which the companies were to conduct an RI/FS to investigate the nature and extent of 
contamination at the Site and identify alternatives for remediation. The Remedial Investigation 
was completed in 2003; the Feasibility Study was completed in 2004. 
 
EPA issued the 2005 ROD on September 30, 2005 to address contaminated soils, sediments, and 
groundwater. The contaminants of concern (COCs) identified in the 2005 ROD were polycyclic 
aromatic hydrocarbons (PAHs). The Remedial Action Objectives (RAOs) identified in the 2005 
ROD included the following: 
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 Prevent current or future direct contact with contaminated soils and sediments that 
would result in unacceptable levels of risk to ecological receptors by reducing total 
PAHs (TPAHs) to below 150 parts per million (ppm) in sediment and 600 ppm in soil 
(150 ppm in soil that was to be converted to wetlands);  
 

 Prevent unacceptable human health risks due to exposure to contaminated 
groundwater; 

 
 Minimize the on-going contamination of groundwater from the presence of Non-

Aqueous Phase Liquid (NAPL) through removal and/or containment; 
 

 Prevent direct contact threats to an adult or child trespasser and to an industrial worker; 
 

 Protect potential future residents from contact with contaminated soil and/or 
groundwater by preventing the construction of residential buildings on any part of the 
Site; and 

 
 Restore groundwater at the Site to its beneficial use. 

 
The 2005 Remedy included the following components:  
 

 Excavation of soils and sediments with TPAHs greater than 600 ppm in soil and with 
TPAHs greater than 150 ppm in sediments; 

 In areas where wetlands were to be created, excavation of soils containing TPAHs greater 
than 150 ppm; 

 Consolidation of excavated soils and sediments into one or two on-Site containment 
area(s); 

 Construction of groundwater barrier walls and collection systems (e.g., passive recovery 
trenches) in the containment area(s). The barrier walls would not fully enclose the 
containment area(s), but would instead be open on the upgradient side to allow 
groundwater flow into the containment area(s); 

 Installation, operation, and maintenance of a groundwater extraction and treatment system 
to prevent migration of impacted groundwater from the containment area(s) and to prevent 
the discharge of impacted groundwater from the extraction operation. In addition, an oil-
water separator would be installed to facilitate the recovery of free-phase DNAPL as well 
as to prevent DNAPL from reaching the groundwater treatment system;  

 Separation of creosote from groundwater and transportation of creosote off-Site for 
disposal or recycling; 
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 Management of the hydraulic head of groundwater and collection of DNAPL through the 
use of passive recovery trenches in the containment area(s);  

 Treatment of groundwater as necessary to meet discharge requirements;  

 Movement of debris to containment area(s);  

 Installation of a modified Resource Conservation and Recovery Act (RCRA) cap atop the 
containment area(s); 

 Relocation of a portion of the existing channel of Hershey Run;  

 Creation of wetlands to replace wetlands filled as part of the containment area(s) 
construction and for wetland mitigation banking;  

 Monitoring groundwater, surface water, sediments, and wetlands to ensure the 
effectiveness of the remedy; 

 Prevention of exposure to contamination inside of the containment area(s) or in 
groundwater beneath the Site, and prevention of the drawdown of contamination into the 
deeper aquifer or elsewhere, through land and groundwater use restrictions; and 

 Protection of remedial components through implementation of institutional controls (ICs).  

1.4 Administrative Order, Explanation of Significant Differences, and First 
Modification of the Administrative Order 

 
On September 26, 2006, EPA issued an Administrative Order for Remedial Design/Remedial 
Action (RD/RA) (EPA Docket No. CERC-03-2006-0266DC) (2006 Order) to Beazer. The 2006 
Order directed Beazer to implement the 2005 ROD.   
 
On May 28, 2010, EPA modified the 2005 Remedy by issuing an Explanation of Significant 
Difference (ESD) to clarify that the substantive provisions of the National Historic Preservation 
Act (NHPA) and its implementing regulations were applicable to all activities performed to 
implement the Selected Remedial Action.  
 
On August 16, 2010, EPA issued a modification to the 2006 Order incorporating the ESD into the 
2006 Order (Modification No. 1).  
 
1.5 Cultural Investigations, Consultation with Tribes, and NHPA Consultation 
 
As part of the Remedial Design work, Beazer, in consultation with Delaware State Historic 
Preservation Office (DESHPO) and EPA, performed investigations at the Site to determine 
archaeological significance and to evaluate eligibility for the National Register of Historic Places 
(NRHP). This work included Phase 1A, Phase 1B, and Phase 2 archaeological investigations, and 
the recovery of over 24,000 artifacts. Based on investigations, specific areas at the Site were 
recommended by Beazer for NRHP-eligibility. 
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EPA identified Federally Recognized Tribes associated with the Site for purposes of performing 
government-to-government consultation consistent with EPA policy.1 EPA and DESHPO 
additionally identified State Tribes and other stakeholders, together with the Federally Recognized 
Tribes, for consultation under Section 106 of the NHPA, 54 U.S.C. § 300101 et seq., and its 
implementing regulations at 36 C.F.R. Part 800. These consultation efforts will lead to the 
consummation of a document setting forth procedures for mitigation of adverse effects to historic 
property from implementation of the remedial action at the Site. A draft of that document, the 
“Programmatic Agreement Between the U.S. Environmental Protection Agency, Region III; The 
Delaware State Historic Preservation Office; and the Advisory Council on Historic Preservation 
Regarding Cleanup of the Koppers Newport Superfund Site, Newport, New Castle County, 
Delaware” (Programmatic Agreement) will be made available for public comment prior to 
finalization. The Programmatic Agreement and any plans describing steps to be taken to minimize 
adverse effects to historic property will be finalized prior to commencement of remedial action 
activities.  
 
1.6 Events Leading to Remedy Modification, and Second & Third Modification 

of the Administrative Order 
 
Beazer began Remedial Design work following issuance of the 2006 Order. New data collected 
during the Remedial Design showed that Site conditions were different than previously 
characterized and understood at the time the 2005 ROD was issued. In addition, wetland banking 
was no longer an intended reuse of the Site.2 The new data and changed Site use significantly 
influenced design details for excavation, consolidation, containment, and capping resulting in a 
divergence from the 2005 Remedy.  
 
On August 19, 2014, EPA issued a second modification to the 2006 Order (Modification No. 2).  
This modification (a) suspended work in aid of design and construction of the 2005 Remedy, and 
(b) required Beazer to submit an FFS to provide information to enable EPA to evaluate changes to 
the 2005 Remedy based on Beazer’s design work.  
 
On April 30, 2019, EPA issued a third modification to the 2006 Order (Modification No. 3), which 
permitted Beazer to provide the information that would have been supplied to EPA in the FFS in 
a Request for ROD Amendment. Beazer provided its Request for ROD Amendment to EPA in the 
August 2019 “Final Remedy Modification and Record of Decision Amendment Technical 
Document” (Request for ROD Amendment Technical Document). 

 
          1 Government-to-government consultation provides the opportunity for Federally Recognized 
Tribes associated with the Site to provide meaningful input in the selection of a remedy. This consultation 
is described in “EPA Policy on Consultation and Coordination with Indian Tribes” (May 4, 2011) 
(https://www.epa.gov/sites/production/files/2013-08/documents/cons-and-coord-with-indian-tribes-
policy.pdf) .  
 
        2 In the 2005 ROD, EPA acknowledged that future use of the Site included development of wetlands 
for banking purposes associated with highway construction to be performed by the Delaware Department 
of Transportation (DELDOT). Wetlands’ banking was a driver for the remedy’s inclusion of deep upland 
soil excavation (to depths of up to 30 feet in saturated conditions). However, DELDOT’s wetland needs 
were ultimately satisfied through other means and banking was no longer desired for the Site.  
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2 COMMUNITY PARTICIPATION 
 

The Proposed Plan for this ROD Amendment and the AR supporting selection of the remedy can 
be viewed online at https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0300092, or at the 
EPA Region III Records Center in Philadelphia, Pennsylvania. If a member of the community does 
not have a computer readily available, the Kirkwood Public Library at 6000 Kirkwood Highway 
Wilmington, Delaware 19808 (302-995-7663) has computers available to review the AR. EPA 
held a 30-day public comment period from March 2, 2021 through March 31, 2021 and held a 
telephonic public availability session on March 17, 2021, during which no members from the 
community called in to raise questions or concerns. Because of a request for an extension to the 
public comment period, EPA reopened the public comment period from April 14, 2021 through 
May 14, 2021. A summary of the significant public comments received is included in the 
Responsiveness Summary in Part III of this ROD Amendment.  
 

3  SCOPE AND ROLE OF THE RESPONSE ACTION 
 
In the 2005 ROD, EPA selected a comprehensive remedy for the Site which included a 
groundwater cleanup component. In this ROD Amendment, EPA replaces the 2005 remedy with 
a final remedy for soils, sediments, and DNAPL in the saturated zone serving as a source for 
groundwater contamination; and an interim remedy for groundwater that will address certain risks 
presented by contamination but will not restore the groundwater to beneficial use. Selection of a 
comprehensive (final) groundwater remedy will take place in a subsequent decision document 
subject to the requisite public participation.  EPA chose this approach because it permits use of 
data obtained during implementation of the final remedy for soil, sediment, and DNAPL in the 
saturated zone with associated monitoring to support the selection of a final groundwater remedy.  
 
EPA characterizes waste as either principal threat waste or low-level threat waste. While 
contaminated groundwater is generally not considered to be a source material, NAPL in 
groundwater may be viewed as source material. By addressing the principal threat waste (i.e., the 
DNAPL in the saturated zone and the surface soils and sediments that act as a source for direct 
exposure), EPA can further evaluate groundwater outside the Containment Area after the principal 
threat waste is removed and or contained in a final remedy.  
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4 SITE CHARACTERISTICS 
 
The Site is located in the Coastal Plain Physiographic Province in New Castle County, Delaware, 
near the fall line with the Piedmont Physiographic Province.  
 
Access to the Site is restricted through the use of guarded 24-hour security gates at the adjacent 
facility, fencing, and posting. Natural barriers such as the Christina River, White Clay Creek, 
Hershey Run, and the surrounding marshes and wetlands also limit access to the Site, as does the 
high-speed Amtrak rail line to the north. 
 
The Site contains approximately 163 acres of upland areas and 136 acres of wetlands, and three 
ponds. The wetlands are comprised of freshwater tidal marsh, non-tidal emergent wetlands, non-
tidal forested wetlands, and non-tidal scrub/shrub wetlands. Tidal wetlands at the Site individually 
drain into Hershey Run, White Clay Creek, and the Christina River. Non-tidal wetlands occur in 
the South Pond Area, Fire Pond Area, and smaller disjunct non-tidal wetlands in the low-lying 
areas in the uplands of the Process and Wood Storage Areas.  
 
Three distinct hydrostratigraphic units are present at the Site. The first hydrostratigraphic unit 
includes the Fill, the Quaternary Deposits, and the Columbia Formation. The second 
hydrostratigraphic unit is a low-permeability unit that exists transitionally between the Columbia 
Formation and the Potomac aquifer. The third hydrostratigraphic unit is the Potomac aquifer. Data 
obtained by Beazer during its design efforts indicates that the low-permeability unit is an effective 
hydraulic barrier that inhibits vertical migration from the Columbia Formation to the Potomac 
Aquifer at the Site. 
 
Fill is the uppermost unit encountered in the uplands area and varies in thickness from 0 to 
approximately 9 feet with greater thickness observed in the Process Area and the Fire Pond Area. 

WHAT IS A “PRINCIPAL THREAT”? 
The NCP establishes an expectation that EPA will use treatment to address the principal 
threats posed by a site wherever practicable (NCP § 300.430(a)(1)(iii)(A)). The “principal 
threat” concept is applied to the characterization of “source material” at a Superfund site. 
Source material is material that includes or contains hazardous substances or pollutants or 
contaminants that act as a reservoir for migration of contamination to groundwater, 
surface water, or air, or acts as a source for direct exposure. In general, contaminated 
groundwater is not considered to be source material; however, Non-Aqueous Phase 
Liquids (NAPLs) in groundwater may be viewed as source material.  Principal threat 
wastes are those source materials considered to be highly toxic or highly mobile that 
generally cannot be reliably contained or would present a significant risk to human health 
or the environment should exposure occur. The decision to treat these wastes is made on a 
site-specific basis through a detailed analysis of the alternatives using the nine remedy 
selection criteria. This analysis provides a basis for making a statutory finding that the 
remedy employs treatment as a principal element. 
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The fill is composed primarily of silts with lesser amounts of sands, gravels, and clays. In addition, 
the fill contains various anthropogenic materials including stone fill, brick and concrete fragments, 
asphalt pavement, railroad tie pieces, coal and ash debris, wood, steel, and iron debris. Dry 
weathered surface creosote is present within the fill.  
 
The Quaternary Deposits overlie most of the unconsolidated Columbia Formation. The Quaternary 
Deposits are generally comprised of silts, with lesser amounts of sand, gravel, and clays as well as 
organic matter in the form of roots, peat, reeds, and other organic debris. These deposits range in 
thickness from 0 feet to upwards of approximately 10 to 15 feet and generally decrease in thickness 
near drainage areas.  
 
The Columbia Formation is composed of primarily silty sands and gravels with seams and thin 
beds (up to 2 feet in thickness) of silts. The Columbia Formation was encountered in thickness 
ranging from 0 feet to approximately 20 to 25 feet and is generally thicker near the Process Area 
and Drip Track Area.  
 
The Potomac Aquifer is composed of silts and clays interlayered with medium to fine sands. At 
the Site, a lower-permeability layer is typically observed at the top of this unit and can vary from 
clay to clayey silt or clayey sand. The Potomac Formation is distinguished from the Columbia 
Formation by smaller grain sizes and the usual presence of the lower-permeability clayey layer at 
the contact point with the Columbia Formation.  
 
The 2015 gauging data from wells in the Columbia and Potomac formations indicates that 
groundwater flow in the Columbia and Potomac is generally to the west and south, toward surface 
drainage areas at Hershey Run, White Clay Creek, and the Christina River. Relative groundwater 
heads in the Columbia and underlying Potomac indicate potential downward vertical gradients 
from the Columbia to the Potomac in the northern upland areas and upward gradients from the 
Potomac to the Columbia in the discharge areas.  
 
No drinking water wells are located within the Site boundaries.  
 

5 CURRENT AND POTENTIAL FUTURE LAND USE AND 
RESOURCE USE 

 
Land use in the area of the Site includes a mix of industrial, commercial, and residential parcels. 
The Site is zoned for industrial use. The adjacent properties include the DuPont Newport 
Superfund Site and BASF, an active industrial facility. The Site is bounded to the north by the 
Amtrak rail line. Beyond the Amtrak rail line are additional industrial facilities and residential 
properties. Because access to the Site is very limited and the Site is zoned industrial, EPA assumes 
that future use of portions of the Site will be industrial in nature, and that given the limited access 
and presence of wetlands, much of the Site will remain undeveloped and used for ecological 
purposes. 
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6 SUMMARY OF SITE RISKS 
 

Prior to issuing the 2005 ROD, EPA oversaw performance of analyses to estimate the human health 
and environmental risks that could result if contamination at the Site was not addressed. These 
analyses, commonly referred to as risk assessments, identify existing and potential future risks that 
could occur if conditions at the Site do not change. The Baseline Human Health Risk Assessment 
(BHHRA) evaluated human health risks and the Ecological Risk Assessment (ERA) evaluated 
environmental impacts from Site contamination. The risk assessments performed for the Koppers 
Site demonstrated that actual or threatened releases of hazardous substances from the Site, if not 
addressed, may present a current or potential threat to public health, welfare, or the environment.  
See Section 7 (Site Risks) of the 2005 ROD for details of the BHHRA and ERA.   
 

6.1 Human Health Assessment  
 
As set forth in NCP § 300.430(e)(2), EPA has set a target risk range of 10-4 to 10-6 for a lifetime 
excess carcinogenic risk.  For non-carcinogenic risk, EPA has set a target Hazard Index (HI) of no 
greater than 1.   
 
During the Remedial Investigation, a number of organic and inorganic chemicals were detected in 
Site soils, sediments, and groundwater. Chemicals with maximum concentrations and/or analytical 
method detection limits of less than Risk-Based Concentrations (RBCs) (currently referred to as 
Regional Screening Levels (RSLs)) were eliminated from further consideration in the risk 
assessment.  This analysis concluded that PAHs were the primary COCs at the Site.  Potential 
human health effects associated with exposure to PAHs were estimated quantitatively or 
qualitatively through the evaluation of several actual or potential exposure pathways developed to 
reflect the potential for exposure to hazardous substances at the Site. Five different exposure 
scenarios were considered in the Koppers BHHRA: (1) on-Site construction worker; (2) on-Site 
industrial worker; (3) adolescent trespasser; (4) adolescent swimmer; and (5) angler.  The BHHRA 
considered the effects of ingestion of, and dermal contact with, soils, sediments, surface water, and 
groundwater at the Site. The BHHRA also considered the inhalation of chemical volatilization 
from groundwater and dermal contact while showering.  
 
The BHHRA documented risks to human health exceeding EPA’s target risk range.  For example, 
the BHHRA revealed that the carcinogenic risk for an industrial worker from ingestion and dermal 
exposure to soils was 3 x 10-4, with a majority of the risk caused by the incidental ingestion of soil 
(2 x 10-4). The contaminant contributing most heavily to the risk was benzo(a)pyrene, with other 
PAHs including benzo(a)anthracene, benzo(b)fluoranthene, and dibenz(a,h)anthracene also 
contributing. EPA concluded that risks to industrial workers exceeded the carcinogenic risk level. 
Risk to adolescent trespassers were at the carcinogenic risk point of departure in soils and surface 
water.  
 
For groundwater, the BHHRA documented carcinogenic risk from dermal (1.3 x10-3) and ingestion 
(4.6 x 10-1) exposure for a future industrial worker. Scenarios evaluating exposure to groundwater 
without NAPL present did not result in carcinogenic risk outside of the acceptable range. The non-
carcinogenic risks from groundwater to a future industrial worker resulted in an HI of 115 from 
dermal exposure and an HI of 170 from ingestion scenario. The risk to a future industrial worker 
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where NAPL was not present in the groundwater produced an HI of 1.3 when the ingestion, dermal, 
and inhalation pathways were combined. The HI exceedance of 1 was largely caused by high 
background levels of metals that occur in Columbia Aquifer groundwater, which contributed to 
the ingestion pathway risks.  
 
A summary of the risk calculations for all of the scenarios evaluated (including groundwater) is 
presented in Table 5 of the 2005 ROD. 
 
EPA recalculated the risks at the Koppers Site in 2017 using EPA’s most current toxicity values 
and guidance documents. All data concentrations used to recalculate risk were taken from the 2005 
ROD. Results showed cancer risks exceed EPA’s acceptable levels for cumulative carcinogenic 
risk for the industrial worker. Risks were primarily contributed by benzo(a)pyrene and 
benzo(b)fluoranthene, with dibenzo(a,h)anthracene and indeno(1,2,3-cd)pyrene being  
contributing contaminants. Cumulative carcinogenic risk is within EPA’s acceptable risk range for 
the adolescent trespasser. Non-cancer risks were exceeded for all receptors (construction worker, 
industrial worker, and adolescent trespasser) due to metals (thallium and manganese). However, 
when metals were evaluated individually, non-cancer risk is at EPA’s acceptable benchmark level.   
 
6.2   Ecological Risk Assessment 
 
An ERA serves to evaluate the potential for risks due to exposure to Site contaminants specific to 
ecological receptors (such as wildlife, fish, and plants). ERA conclusions were largely based upon 
the results of Site-specific toxicity tests conducted with Site sediment on the amphipod (Hyalella 
azteca) and the midge (a small fly) (Chironomus tentans), and with Site soil on the earthworm 
(Eisenia foetida), as supplemented with plant community observations. 
 
At the Koppers Site, a total of 12 assessment endpoints were evaluated, six related to direct 
exposure and six related to exposure to contamination through the food chain for non-aquatic 
receptors. Only the six related to direct exposure identified risks associated with the creosote 
contamination. Table 7 of the 2005 ROD provides additional information.  
 
Where adverse effects were found, the concentration of contaminants in test sediments were used 
to determine the concentration at which minimal or no adverse effects may occur (the NOAEL), 
and above what contaminant levels adverse effects would be expected (the LOAEL). In addition, 
the type of adverse effect (e.g., death or reduced growth) was taken into consideration in evaluating 
the certainty and severity of risk.   
 
In summary, EPA concluded that PAHs posed ecological risks to the upland, wetland, and aquatic 
communities at the Site, specifically to organisms low in the food chain (i.e., earthworms, insects, 
shelled organisms, fish and frog embryos, and both upland and aquatic plants). In general, the 
aquatic assessment endpoints were more sensitive than the terrestrial assessment endpoints with 
respect to the calculated NOAEL and LOAEL levels. For the aquatic assessment endpoints the 
NOAEL was calculated to be 82.87 ppm total PAHs and the LOAEL was calculated to be 197.6 
ppm. For the terrestrial assessment endpoints, the NOAEL was determined to be 587 ppm TPAHs, 
with a LOAEL of 1,264 ppm. 
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6.3   Basis for Remedial Action 
 
The basis for taking remedial action at the Site is the unacceptable human health and environmental 
risks from PAHs. Because there are unacceptable risks from PAHs to upland, wetland, and aquatic 
communities at the Site and unacceptable risks to an industrial worker, EPA is taking an action. 
Based on the results of the risk assessments, EPA determined that a sediment cleanup level of 150 
ppm TPAHs (approximately the geometric mean between the sediment NOAEL of 83 and the 
LOAEL of 198) and a soil cleanup level of 600 ppm TPAHs (just above the NOAEL of 587) were 
appropriate levels to provide protection to human health and the environment in the 2005 ROD. 
These levels will be used in this ROD Amendment. The COCs are PAHs as identified in the 2005 
ROD.   
 
EPA has determined that implementation of the Selected Remedial Action is necessary to reduce 
the risks for these receptors to levels at or below EPA’s risk range.  

7   REASONS FOR ISSUING ROD AMENDMENT 
 
During the Remedial Design, Beazer collected data showing that Site conditions were different 
than previously characterized and understood at the time the 2005 ROD was issued. This new data 
influenced design details for the excavation, consolidation, containment, and capping of soil, 
sediment, and DNAPL in the saturated zone. In addition, wetland banking, a future use of the Site 
which played a major role for including the extensive excavation of upland soil in the 2005 
Remedy, was no longer an intended use for the Site.  
 
In the Request for ROD Amendment Technical Document, Beazer identified how new data and 
changes to the future use of the Site would impact the design of the 2005 Remedy. These impacts 
are discussed below.  
 
7.1 Soils 
 
Under the 2005 Remedy, soil excavation in areas not designated for wetlands creation and which 
were contaminated above 600 ppm TPAHs would be excavated. Where wetlands were to be 
created (for wetland banking and to restore wetlands damaged by the cleanup at the Site), soils 
contaminated above 150 ppm TPAHs would be excavated. The excavated material would be 
consolidated on-Site into one or two containment area(s). During excavations, DNAPL in the 
saturated zone was to be collected and disposed at an off-Site RCRA facility (this waste had been 
determined to be a RCRA hazardous waste). EPA estimated excavations ranging from 5-15 feet to 
achieve cleanup goals, with some areas excavated to a depth up to 30 feet.  
 
Beazer’s design investigations showed that areas where TPAHs exceeded 600 ppm were limited 
to dry weathered surface creosote areas. This dry weathered surface creosote is immobile but 
presents a direct contact threat to humans and ecological receptors. In addition, the investigations 
identified DNAPL in the saturated zone in additional locations than identified in the 2005 ROD, 
therefore increasing the amount of excavation necessary for removal. 
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In the 2005 ROD, the need for deep excavations was driven by the assumption that wetland 
banking would occur at the Site and to remove DNAPL in the saturated zone. Because wetland 
banking is no longer an intended reuse of the Site, deeper excavations to remove contamination 
for purposes of creating wetlands are no longer needed. Shallower excavations would satisfy 
remediation goals by eliminating the direct contact threat to humans and ecological receptors on 
the surface, and DNAPL in the saturated zone could be removed via DNAPL recovery wells in a 
more controlled manner (see subsection 7.4 below, for additional discussion of DNAPL recovery). 
Shallow excavations would reduce the volume of material to be removed by an estimated 640,000 
cubic yards.  
 
7.2 Sediment & Marshes 
 
Under the 2005 ROD, sediments with TPAHs exceeding 150 ppm were to be excavated and 
consolidated into one or two containment area(s). At the time the 2005 ROD was issued, EPA 
assumed that a majority of the excavations would average 2 to 4 feet, with some areas excavated 
up to 13 feet. Sediment excavation would be conducted in Hershey Run, Fire Pond, and the West 
Central Drainage Canal and associated marshes.  
 
Beazer’s investigations found significantly deeper impacts in lower Hershey Run (depths 
commonly more than 5 feet and in multiple areas greater than 10 feet) and that the impacts were 
variable across the length and width of the channel.  
 
Deep excavations in a saturated environment presents a panoply of technical complications and 
takes longer to implement because the excavation areas are affected by tidal conditions leading to 
limitations on the timing of such excavations. These issues could be avoided through shallow 
excavation of contaminated sediments and placement of a reactive core mat over the underlying 
sediments. The reduction in volume of material to be removed is estimated at 37,000 cubic yards.  
  
The DNAPL observed in the subsurface outside of areas subject to DNAPL recovery (Hershey 
Run Channel outside the confines of the Containment Area and the West Central Drainage 
Channel) exist as discontinuous blebs or small thin seams and any impacts from the blebs and thin 
seams are expected to be localized and to migrate upwards. Any upward migration of contaminants 
would be addressed with the reactive core mats.  
 
7.3 Consolidation of Soils/Sediments into Containment Area 
 
Under the 2005 Remedy, excavated soils, sediments, and debris were to be consolidated and placed 
into one or two containment area(s) to be built on the Site. Because a significantly smaller volume 
of material would need to be excavated and consolidated, only one containment area would be 
necessary. 
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7.4 DNAPL Recovery  
 
Under the 2005 Remedy, soils were to be excavated where TPAHs exceeded 600 ppm (where 
wetlands were not being created) or 150 ppm (where wetlands were to be created). EPA estimated 
that excavations would range on average between 5-15 feet. Any DNAPL in the saturated zone 
was to be collected and disposed at an off-Site RCRA facility.  
 
During Beazer’s investigations, DNAPL in the saturated zone was found in additional locations, 
commonly at depths 30 feet below ground surface. Excavations of soils at these depths in a 
saturated environment presents numerous technical complications. Such contamination could be 
addressed with fewer complications and in a more controlled manner using DNAPL recovery 
wells. This approach would be easier to implement and control and would limit the amount of 
excavation necessary in a saturated environment while still extracting the recoverable DNAPL 
impacting groundwater. Beazer conducted a DNAPL recovery pilot program at the Site, which 
verified the effectiveness of this approach.   
 
The areas with DNAPL in the saturated zone that is impacting groundwater, and which is 
recoverable, are located in the Former Process and South Pond Areas. DNAPL within the confines 
of the Containment Area would be encapsulated by barrier walls and therefore recovery would be 
unnecessary. Subsurface DNAPL in other locations of the Site (for example West Central Drainage 
Channel and Hershey Run Channel outside the confines of the Containment Area) exists as 
discontinuous blebs or small thin seams and any impacts from the blebs and thin seams are 
expected to be localized and expected to migrate upwards. Any upward migration of contaminants 
would be addressed by the reactive core mats.   
 
Under the 2005 Remedy, the containment area(s) would be designed to prevent the horizontal 
migration of contaminated groundwater by means of groundwater barrier walls installed to 
surround the containment area(s) on all down-gradient sides. A groundwater treatment system, 
using a collection system such as passive recovery trenches (e.g., stone-filled passive trenches and 
piping) would be installed upgradient of the groundwater barrier walls.  
 
Beazer’s investigations revealed benefits to constructing barrier walls around all sides of what 
would now be a single Containment Area. This new design would enable control of hydraulic head 
(water levels) within the Containment Area and eliminate the need for the collection of DNAPL 
and groundwater within that area unless monitoring indicates the barrier walls are not functioning 
as designed. 
  
7.5 Realignment of Hershey Run 
 
Under the 2005 Remedy, if the containment area(s) extended into wetlands areas, Hershey Run 
would be relocated away from such areas. An evaluation of the hydrodynamics of Hershey Run 
was to be included in the remedial design to determine the optimal configuration of the new 
channel. The new channel would not alter in any negative way the existing capacity of Hershey 
Run for the conveyance of water and would not cause drainage changes that promote flooding 
upstream.  
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Beazer’s investigations yielded information on the areas where the greatest impacts of DNAPL are 
located. This information aided in developing the optimal location of the single Containment Area, 
as well as the realignment strategy of the portion of Hershey Run that is affected by the location 
of the Containment Area.  
 
From a hydraulic standpoint, sea level rise and larger storm events would result in higher tail water, 
which would in turn reduce velocities from the storms. Additionally, extreme floods would 
inundate the area creating a still (or standing) pool of water in the stream and floodplain. Because 
of the standing/still pool during such events, erosive velocities would likely not occur in the stream 
or on-Site and floodwaters would dissipate over the course of a few days and would not pose any 
lasting impact on the function of the Containment Area. Additional evaluation will be necessary 
(see Section 9.2.3.5 of this document). 
 
7.6 Wetlands 
 
Under the 2005 Remedy, excavation of contaminated sediments, the relocation of the Hershey Run 
channel away from the containment area(s), and construction of the containment area(s) would 
damage existing wetlands. Wetlands would be created to replace those damaged by the cleanup. 
At the time the 2005 ROD was issued, EPA anticipated that future Site use included the creation 
of wetlands for wetlands mitigation banking purposes. Where wetlands were to be created, TPAHs 
in soils and sediments would be reduced to below 150 ppm.  
 
The Site will no longer be used for a wetland mitigation bank. Therefore, the removal of deep 
contamination that would have been necessary to create wetlands for banking purposes is no longer 
necessary. However, wetlands that are negatively impacted by cleanup activities would still be 
addressed through on-Site or off-Site mitigation to ensure no net loss of wetland function.  
 
7.7 Groundwater 
 
Under the 2005 Remedy, groundwater would be collected and treated from the containment area(s) 
to achieve National Pollutant Discharge Elimination System (NPDES) discharge requirements. 
Outside the containment area(s), soils were expected to be excavated on average between 5-15 
feet. DNAPL in the saturated zone encountered during excavations would be collected and 
disposed at an off-Site RCRA facility.  The groundwater cleanup would meet Safe Drinking Water 
Act Maximum Contaminant Levels (MCLs) and non-zero Maximum Contaminant Level Goals 
(MCLGs) and restore the groundwater to beneficial use.    
 
EPA has decided to defer a final groundwater cleanup for a subsequent decision document. By 
deferring selection of a final remedy to restore the groundwater to beneficial use, EPA can consider 
data on groundwater conditions during and following implementation of this remedy that will 
inform the decision on selection of a final groundwater remedy.   
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8  REMEDIAL ACTION OBJECTIVES 
 
The 2005 ROD established RAOs to mitigate and/or prevent unacceptable existing and future 
threats to human health and the environment. Data collected during efforts to design the 2005 
Remedy led to consideration of changes to that action. In considering those changes, EPA 
determined that the ROD Amendment will address (a) risks from contaminated soil, sediments, 
and DNAPL in the saturated zone serving as a source for groundwater contamination as a final 
remedy, and (b) certain risks presented by groundwater contamination via an interim remedy that 
will not restore groundwater to beneficial use. Although a comprehensive (final) groundwater 
remedy will be considered in a subsequent final decision document, this ROD Amendment 
includes RAOs for the groundwater risks to be addressed through this action. The chart below 
identifies the RAOs in the 2005 ROD and changes to those RAOs made in this ROD Amendment.  

2005 ROD ROD Amendment Explanation of Difference 

Prevent current or future 
direct contact with 
contaminated soils and 
sediments that would result in 
unacceptable levels of risk to 
ecological receptors by 
reducing levels of total PAH 
concentrations to below 150 
ppm in sediment and 600 
ppm in soil (150 ppm in soil 
that is to be converted to 
wetlands).3  
 

Prevent current or future 
direct contact with 
contaminated soils and 
sediments that would result in 
unacceptable levels of risk to 
ecological receptors (this will 
be accomplished by reducing 
contaminated surface soil to 
below 600 ppm TPAHs and 
reducing contaminated 
surface sediments to below 
150 ppm TPAHs). If wetlands 
are created, TPAHs cleanup 
to below 150 ppm is 
required.4  
 

Deeper excavations to 
remove contaminated soils 
and sediments are not needed 
to protect human health and 
the environment. Wetland 
banking is no longer an 
intended reuse and therefore 
excavation of soils containing 
TPAHs between 150-600 
ppm is no longer needed; 
however, wetlands that are 
negatively impacted by 
cleanup activities will still be 
addressed through on-Site or 
off-Site mitigation to ensure 
no net loss of wetland 
function. 

Prevent unacceptable human 
health risks due to exposure 
to contaminated groundwater. 

Prevent unacceptable human 
health and ecological risks 
due to exposure to 
contaminated groundwater. 

Preventing unacceptable risk 
to ecological receptors from 
groundwater is necessary.  

 
3 The 2005 ROD combined RAOs with Performance Standards in this instance. Here, the RAO was “prevent 

current or future direct contact with contaminated soils and sediments that would result in unacceptable levels of 
risk to ecological receptors” and the Performance Standard necessary to meet this RAO was reduction of total PAH 
concentrations to below 150 ppm in sediment and 600 ppm in soil (150 ppm in soil to be converted to wetlands).  

 
4 The RAO itself has not changed, but the Performance Standard necessary to achieve the RAO has 

changed. In this instance the “Explanation of Difference” section explains the change to the Performance Standard.  
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Minimize the ongoing 
contamination of 
groundwater from the 
presence of NAPL through 
removal and/or containment. 

Minimize the ongoing 
contamination of 
groundwater from the 
presence of NAPL in the 
saturated zone through 
removal and/or containment. 

By specifically addressing 
removal of NAPL in the 
saturated zone, EPA 
addresses the NAPL serving 
as a source material for 
groundwater in the subsurface 
and will limit the source 
material that can contribute to 
ongoing groundwater 
contamination. This RAO 
specifically discusses NAPL 
in the saturated zone to 
distinguish it from the 
removal of soils and 
sediments in the RAO above. 
The recovery of NAPL below 
the water table will occur 
outside of the Containment 
Area.  

Prevent any direct contact 
threat to an adult or child 
trespasser and to an industrial 
worker. 

Prevent any direct contact 
threat to industrial workers. 
 

The 2005 risk assessment and 
the 2017 recalculation 
indicate that risk does not 
exceed the acceptable 
benchmarks for an adult or 
child trespasser. The 2005 
ROD RAO included 
preventing a direct contact 
threat to an adult or child 
trespasser; this was not 
needed given the conclusions 
of the risk assessment. Risk 
to industrial workers 
continues to be present. 

Protect potential future 
residents from contact with 
contaminated soil and/or 
groundwater, by preventing 
the construction of residential 
buildings on any part of the 
Site (which is currently 
prohibited by local zoning; a 
future zoning change and 
potential residential use of the 

Protect human health by 
restricting contact with 
contaminated soil, sediments, 
and groundwater; including 
preventing future excavations 
into the contaminated 
material (this will be 
accomplished using land and 

Restricting contact with 
contaminated sediments was 
not included in the 2005 
RAO. Contaminated material 
will be left in place at the Site 
below various covers. 
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Site would require a 
residential risk assessment 
scenario and an evaluation by 
EPA).  

groundwater use restrictions 
(institutional controls)).   

Restore groundwater at the 
Site to its beneficial use. 

 This RAO has been removed 
because decisions on a 
comprehensive groundwater 
cleanup will be made in a 
future decision document.  
 

 

9  DESCRIPTION OF REMEDIAL ALTERNATIVES 
 
CERCLA § 121 requires that any selected remedial action (a) be protective of human health and 
the environment; (b) be cost effective; (c) attain applicable and relevant and appropriate 
requirements that are not waived; and (d) be compliant with the NCP to the extent practicable. The 
provision further states that permanent solutions that reduce the volume, toxicity, or mobility of 
the contaminants through treatment are preferred. This section identifies the remedial alternatives 
considered to meet these requirements.  
 
With this ROD Amendment, EPA is selecting (1) a Final Action to address soils, sediments, and 
DNAPL in the saturated zone serving as a source for groundwater contamination and (2) an Interim 
Action to address certain risks presented by groundwater contamination (but which will not restore 
the groundwater to beneficial use). A final groundwater remedy will be selected in a subsequent 
decision document subject to public participation requirements. This approach allows for 
evaluation of groundwater conditions during and following the Principal Threat Waste removal 
and will facilitate selection of an appropriate final groundwater remedy at a later date.   
 
9.1 Alternatives Considered in the 2005 ROD, Reasons for Development of ROD 

Amendment 
 
EPA compared five alternatives in the 2005 ROD: 
 

No. Description5 
1 No Action. 
2 Covering upland soils; Sediment cap in Fire Pond, South Pond and K Pond; Sheetpile and 

NAPL collection at Fire Pond and South Pond; Monitored Natural Recovery (MNR) in 
Hershey Run and tidal wetlands, Monitored Natural Attenuation of ground water 
contamination. 

3 Excavate, consolidate and cap shallow soils and shallow tidal sediments; Cap Fire, K and 
South Ponds; Sheetpile and NAPL collection at Fire Pond and South Ponds areas; 

 
5  These descriptions are taken verbatim from the 2005 ROD. Section 9.2 of the 2005 ROD identified groundwater 
and institutional controls components common to all alternatives except No Action. 
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Rechannelization of Hershey Run; Wetlands mitigation; Monitored Natural Attenuation 
of ground water contamination. 

4 Excavate, consolidate and cap all contaminated soils and sediments; Subsurface ground 
water barrier wall around consolidation area(s) with passive NAPL recovery; Restoration 
of ground water through excavation of NAPL-contaminated aquifer material outside of 
consolidation areas; Rechannelization of Hershey Run; Wetlands mitigation; Monitoring 
of ground water contamination. 

5 In-situ steam-enhanced extraction of subsurface NAPL; excavation and off-site treatment 
of sediments and certain soils; Wetland restoration; Monitored Natural Attenuation of 
ground water contamination. 

 
Factors explained in Section 7 of this ROD Amendment led to development of a new alternative 
which is a modification of Alternative 4 from the 2005 ROD in fundamental ways. The modified 
Alternative 4 (New Alternative) is an alternative considered in this ROD Amendment and is 
described below.  
 
9.2 Alternatives Considered in this ROD Amendment 
 
9.2.1 No Action  
 
Under this alternative, no remedial measures would be implemented at the Site to prevent exposure 
to contamination in sediments, soil, and DNAPL in the saturated zone. The “no action” alternative 
is included because the NCP requires that a “no action” alternative be developed as a baseline for 
evaluating other remedial alternatives.  
 
9.2.2 2005 Remedy  
 
A description of the 2005 Remedy is summarized above in Section 1.3 of this ROD Amendment. 
A complete description of the 2005 Remedy is provided in Section 9.2 (Remedial Alternatives) 
and Section 11.2 (Description of the Selected Remedy and Performance Standards) of the 2005 
ROD.  
 
9.2.3 New Alternative 
 
The New Alternative consists of the following elements: 
 
9.2.3.1 Excavation and Consolidation of Contaminated Soils, Sediments, and Marshes 
 
The New Alternative involves excavation of contaminated soils to two feet below ground surface, 
placement of a geotextile demarcation layer over the underlying soil, and installation of two feet 
of clean fill consisting of at least six inches of a vegetative soil layer. These activities will occur 
in areas with dry weathered surface creosote and areas where TPAHs exceed 600 ppm (wetland 
mitigation banking is no longer an intended reuse of the Site; however, where wetlands are created 
the TPAHs cleanup will be to below 150 ppm). The geotextile demarcation will serve as a warning 
liner that contaminated soil may be present below. By replacing the top two feet with clean 
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fill/vegetative layer, direct contact with contaminants will be minimized (implementation of 
institutional controls discussed later will further reduce or eliminate such contact). Excavated soil 
will be consolidated on-Site into a single Containment Area with amendments for geotechnical 
stabilization added as necessary to achieve adequate compaction and slope stability. 
 
The New Alternative includes excavation of contaminated sediments (including sediments in the 
channels and marsh/wetland areas) to a depth of two feet below current sediment surface, 
installation of a reactive core mat over the underlying sediments, and installation of two feet of 
clean fill that is comparable in composition to the native sediment and consisting of at least six 
inches of a vegetative layer (a vegetative layer will not be necessary within the Hershey Run 
Channel and West Central Drainage Channel). These activities will occur where sediments in the 
channels, wetlands, and marsh sediments are contaminated with greater than 150 ppm TPAHs. 
Activities at the Upper South Pond will be similar, but excavation will be to five feet (or to greater 
depth to provide stabilization) because the softer sludge-like material in this area requires deeper 
excavation for proper stabilization. Excavated material will be consolidated on-Site into the 
Containment Area with amendments for geotechnical stabilization added as necessary to achieve 
adequate compaction and slope stability. Areas in channels (West Central Drainage Channel and 
Hershey Run Channel) will include excavation extending over the top of the bank and beyond the 
channel to allow adequate anchorage of the reactive core mats and to ensure contamination is not 
migrating along the perimeter of the covers and through un-remediated banks. Shallow 
groundwater samples will be collected to evaluate if groundwater contamination is present outside 
the boundary of the reactive core mat and if contamination is migrating along the perimeter of the 
covers over time.  
 
The New Alternative will include filling in a portion of the existing Hershey Run that will not be 
within the Containment Area and will not be tied into the realignment of Hershey Run. Within this 
portion of Hershey Run (between the realignment tie-in and the Containment Area) a reactive core 
mat will be installed at the base of the channel and excavated area, with the installation of clean 
fill that is comparable in composition to the native sediment, with at least six inches of a vegetative 
layer.  

The reactive core mat will serve as an effective barrier between any underlying impacted sediments 
and will inhibit upward migration of residual TPAHs in porewater by acting as a permeable 
adsorptive barrier. The clean two feet of fill will allow for the reestablishment of an ecologically 
diverse wetland system. The root system of the wetland plant community is expected to facilitate 
biodegradation of PAHs. By replacing the top two feet with clean fill, direct contact with 
contamination will be minimized 

 
9.2.3.2   Consolidation/Containment Area 
 
A Containment Area will be constructed to receive various contaminated media and debris from 
the Site. The Containment Area will be located where the greatest DNAPL impacts are found on 
the Site (it will occupy an estimated 10.5 acres and extend around the Fire Pond and Upper Hershey 
Run). The barrier walls surrounding the Containment Area will be designed to extend vertically 
into the low permeability unit (LPU) to achieve hydraulic control and groundwater migration 
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control without the need for pumping or other active measures. Barrier walls will surround all sides 
of the Containment Area. If monitoring indicates the barrier walls are not functioning as designed, 
contingencies (e.g., installation of a drain to discharge groundwater, pumping of the Containment 
Area, or other active measures), with necessary treatment as appropriate, will be implemented to 
prevent contaminated groundwater from exiting the Containment Area and/or to control the 
groundwater hydraulics within the Containment Area.  
 
The consolidated materials within the Containment Area will be capped with a low permeability 
cap. The cap is intended to prevent direct contact between contaminated materials within the 
Containment Area and prevent infiltration of rain and surface water and withstand flood events. 
Final grading will promote drainage from the Containment Area and vegetative cover will prevent 
erosion.  
 
A monitoring plan will be implemented to gather data regarding hydraulic control and migration 
of contaminated groundwater from inside the Containment Area. Monitoring will occur both inside 
and outside of the Containment Area to evaluate potential groundwater rise within the Containment 
Area that may pose a hydraulic pressure threat. Monitoring will also be used to evaluate whether 
contamination posing a risk to human health or the environment is exiting the Containment Area. 
If data shows pressure build up inside the Containment Area and/or the migration of contamination 
from inside the Containment Area to outside the Containment Area, contingencies such as those 
described above will be implemented. Additionally, groundwater levels upgradient of the 
Containment Area will be monitored to provide sufficient information to evaluate if the 
Containment Area is causing a rise in the groundwater elevation upgradient of the Containment 
Area that may affect potential flooding and action taken (e.g., a groundwater collection trench) to 
reduce such levels if needed.  
 
Debris at the Site that is suspected of containing hazardous substances or pollutants or 
contaminants from historical Site operations (such as old railroad ties, underground storage tanks, 
underground piping, and concrete from old foundations) or which interferes with the cleanup will 
be consolidated and placed into the Containment Area. This action will remove the potential hazard 
posed to workers by the debris and enable excavation and grading of contaminated areas of the 
Site without the need to send truck traffic off-Site for debris disposal. 
 
Additionally, underground piping previously discovered and discovered during remedy 
implementation that may act as a conduit for contamination migration will be managed (e.g., 
adequately, plugged, grouted, or removed as debris) to prevent hazardous substances or pollutants 
or contaminants from being released to the environment. During remedial investigation activities, 
underground piping was found from the South Pond Areas to the Former Process Area.  
 
9.2.3.3 DNAPL Recovery Outside of the Containment Area 
 
DNAPL in the saturated zone that is recoverable and impacting groundwater is known to occur in 
three locations at the Site - the Containment Area, the Former Process Area, and the South Pond 
Areas. DNAPL will not be recovered in the Containment Area, but will rather be held in place 
along with the contaminants consolidated via barrier walls and a cap. The DNAPL in the saturated 
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zone in the Former Process Area and South Pond Areas will be extracted to the extent practicable, 
as discussed below. Recovered DNAPL will be treated or recycled and disposed off-Site.  
 
Extraction to the extent practicable will require a demonstration that DNAPL recovery has reached 
an asymptotic state, meaning the amount of DNAPL recovered in a given time period is 
approaching zero or is relatively insignificant. Existing wells within the Former Process Area and 
South Pond Areas where measurable DNAPL was encountered during the sampling identified in 
the “Supplemental Remedial Design Investigation- 2/2018 Sampling of Installed Delineation 
Wells” report will be monitored to determine if measurable DNAPL is entering these wells to 
further evaluate progress.  
 
Additional DNAPL recovery wells may be added after DNAPL recovery begins to further target 
and remove source material in the subsurface.  
 
DNAPL below the reactive core mats in the channels (West Central Drainage Channel and Hershey 
Run Channel) exists as discontinuous blebs or small thin seams and the impacts are localized. The 
reactive core mats will prevent the upward migration of contamination to the surface. Monitoring 
of shallow groundwater outside of the channels will occur to confirm groundwater contamination 
is limited to the confines of the channels.   
 
9.2.3.4 Groundwater 
 
The DNAPL in the saturated zone that is recoverable and contributing to groundwater 
contamination will be removed using recovery wells as described in Section 9.2.3.3 of this 
document. ICs will be implemented to prevent exposure to contaminated groundwater. 
Groundwater will be evaluated to (1) characterize the dissolved-phase groundwater conditions 
downgradient of areas subject to DNAPL recovery to facilitate the development of a future 
groundwater final remedy, (2) determine if contamination is migrating outside of the Containment 
Area, and (3) determine if groundwater outside of the West Central Drainage Channel and Hershey 
Run Channel is impacted by contamination below the reactive core mats.  
 
A comprehensive groundwater cleanup plan will be the subject of a subsequent decision document. 
Deferring a comprehensive decision on groundwater cleanup allows for a more informed 
evaluation of conditions during and following Principal Threat Waste removal, which will better 
support selection of an appropriate final groundwater remedy.  
 
9.2.3.5 Realignment of Hershey Run 

 
Hershey Run will be rechanneled to avoid high contamination areas and areas where the 
Containment Area extends into the wetland areas and Upper Hershey Run.  
 
A hydraulic analysis for the realignment of Hershey Run was performed to analyze the potential 
impacts on the Hershey Run flow conditions resulting from (1) realigning the northern stretch of 
Hershey Run, (2) excavating and backfilling a southern stretch of Hershey Run, and (3) 
constructing the barrier wall and Containment Area. The hydraulic analysis was also used to 
evaluate which sections of Hershey Run could be exposed to erosive velocities. The data was used 
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in conjunction with the requirements in the Delaware Erosion and Sediment Control Handbook to 
propose appropriate outlet and channel protection for Hershey Run. The study demonstrated that 
the proposed realignment of Hershey Run will not produce erosive velocities, will not negatively 
impact surface water elevations (which are largely impacted by tidal elevations), and will not 
produce a net change in waterway hydraulics from the existing conditions at the Site. The design 
will additionally consider the potential for changed site conditions resulting from an increase in 
surface water velocity, consistent inundation, and other effects from rising sea levels and from 
increased intensity and prevalence of storms (including hurricanes and 500-year flow). A climate 
vulnerability assessment will be performed, and the design will incorporate the findings.  
 
9.2.3.6 Wetlands 
 
Construction of the Containment Area and barrier wall, realignment of Hershey Run, and 
excavation in specific areas will impact wetland resources at the Site. Coordination with the 
appropriate regulatory agencies will be conducted to ensure that mitigation efforts satisfy 
applicable or relevant and appropriate substantive requirements in state and federal laws and 
regulations pertaining to impacted wetlands at the Site.  
 
Implementation of the New Alternative will impact both tidal and freshwater wetlands. The New 
Alternative will result in a total of approximately 8.59 acres of permanent impacts due to the 
construction of the barrier wall and Containment Area and realignment of Hershey Run 
(approximately 8.18 acres of tidal areas and 0.41 acres of non-tidal freshwater wetland/Fire Pond). 
The remaining wetland impacts due to the removal of impacted sediments and dry weathered 
surface creosote are expected to be temporary. Areas where wetlands are negatively impacted by 
cleanup activities will be addressed through on-Site or off-Site mitigation to ensure no net loss of 
wetland function. Wetland mitigation will be accomplished through on-Site mitigation or 
mitigation within the Christina River Watershed, to the extent practicable. 
 
9.2.3.7   Use Restrictions (Institutional Controls) 
 
Land use restrictions will be established to restrict excavation of contaminated soils and sediments, 
restrict excavation in the Containment Area, protect remedy components, and prohibit residential 
development at the Site. Temporary Site-wide groundwater use restrictions will be implemented 
to restrict the extraction of groundwater and to prevent exposure to contaminated groundwater as 
part of the interim groundwater remedy until a final groundwater remedy is selected.   
 
9.2.3.8 Monitoring of Groundwater, Surface Water, Sediments, Biota, Porewater, Channels, 

and Caps/Covers to Ensure the Effectiveness of the Remedy 
 

Water levels and analytical data will be collected to evaluate performance of the Containment 
Area. Data will be obtained from the groundwater in the dissolved-phase plume(s) downgradient 
of areas where DNAPL is being recovered to evaluate the effectiveness of the DNAPL recovery. 
Additionally, shallow groundwater sampling outside of the Hershey Run Channel and West 
Central Drainage Channel will occur to verify groundwater is not impacted outside of the channels 
from contamination left below the reactive core mats. Surface water, sediments, porewater (above 
and below the reactive core mats), and biota will be monitored to evaluate the effectiveness of the 
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remedy. Monitoring of the caps/covers (over the Containment Area and excavated areas) will 
occur to ensure they remain effective.  A comprehensive monitoring plan will be developed as part 
of the Remedial Design to, among other things, establish the nature and frequency of monitoring 
activities. The monitoring plan will be evaluated and, if necessary, updated at least every five years 
as part of the FYR process. 
 

10  SUMMARY OF COMPARATIVE ANALYSIS OF 
ALTERNATIVES 

 
In this section, the 2005 Remedy alternative, the New Alternative, and No Action are compared to 
each other using the nine criteria set forth in 40 C.F.R § 300.430(e)(9)(iii). During the remedial 
decision process, EPA analyzes the relative performance of each alternative against the evaluation 
criteria, noting how each alternative compares to the other options under consideration. Additional 
information supporting this analysis of remedy alternatives can be found in the AR supporting this 
ROD Amendment. The nine criteria fall into three groups described as follows: 

Threshold criteria must be satisfied for a remedy to be eligible for selection. 
Primary balancing criteria are used to weigh major tradeoffs between remedies. 
Modifying criteria are considered after public comment is received on the Proposed Plan. 
 

Evaluation Criteria for Superfund Remedial Alternatives 
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1. Overall Protection of Human Health and the Environment determines 
whether an alternative can adequately protect human health and the 
environment by eliminating, reducing, or controlling exposures to hazardous 
substances and pollutants or contaminants to levels that do not pose an 
unacceptable risk. 
 

2. Compliance with ARARs evaluates whether an alternative meets Federal and 
more stringent State environmental laws or facility siting laws, or whether a 
waiver is justified. 
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3. Long-term Effectiveness and Permanence considers the ability of an 
alternative to maintain protection of human health and the environment over 
time. 
 

4. Reduction of Toxicity, Mobility, or Volume of Contaminants through 
Treatment evaluates an alternative’s use of treatment to reduce the harmful 
effects of principal contaminants, their ability to move in the environment, and 
the amount of contamination present. 
 

5. Short-term Effectiveness considers the length of time needed to implement 
an alternative and the risks the alternative poses to workers, residents, and the 
environment during construction. 
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6. Implementability considers the technical and administrative feasibility of 
implementing an alternative, including factors such as the relative availability 
of goods and services. 
 

7. Cost includes the estimated capital and annual operation and maintenance 
costs, as well as present worth cost of an alternative. Present-worth cost is the 
total cost of an alternative over time in today’s dollar value. Cost estimates are 
expected to be accurate within a range of +50 to -30 percent. 
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8. State/Support Agency Acceptance considers whether the State agrees with 
EPA’s analyses and recommendations, as described in the Feasibility Study 
and Proposed Plan. 
 

9. Community Acceptance considers whether the local community agrees with 
EPA’s analyses and preferred alternative. Comments received on the Proposed 
Plan are an important indicator of community acceptance. 
 

 
The following subsections summarize the comparative analysis evaluation of the remedial 
alternatives developed for the Site against the nine evaluation criteria.  
 

10.1 Overall Protection of Human Health and the Environment 
 

This criterion addresses whether each alternative provides adequate protection of human health 
and the environment and describes how risks posed through each exposure pathway are eliminated, 
reduced, or controlled through treatment, engineering controls, and/or institutional controls. 
 
As determined in the 2005 ROD, the No Action alternative does not meet this threshold criteria. 
The No Action alternative was eliminated from consideration under the remaining eight criteria in 
the 2005 ROD and is eliminated from consideration under the remaining eight criteria in this 
evaluation.  
 
Both the 2005 Remedy and the New Alternative would protect human health and the environment 
by eliminating contact with contaminated soils, sediments, and groundwater by humans and 
biological receptors. The specific methodology for each alternative is described below.  
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2005 ROD New Alternative 
This alternative addresses soil-related risks by 
removing and replacing all soil contaminated 
above the Site-specific cleanup level of 600 
ppm TPAHs, and all soils that were to be 
converted to wetlands by removing all 
TPAHs greater than 150 ppm. Removed soil 
will be consolidated on-Site into one or two 
containment areas which will be covered. ICs 
will protect the cover(s). These actions 
eliminate the contact threat. 

This alternative addresses soil-related risks by 
removing and replacing the top two feet of 
soil contaminated with TPAHs above 600 
ppm (if wetlands are created on-Site, TPAHs 
cleanup below 150 ppm is required). 
Removed soil will be consolidated into a 
single Containment Area, which will be 
covered. A geotextile demarcation will be 
placed on the underlying soils below two feet 
of clean fill. ICs will protect these covers. 
These actions will eliminate the contact 
threat. 

This alternative addresses sediment-related 
risks by excavating sediments above the Site-
specific cleanup level of 150 ppm TPAHs in 
the South Pond Areas, Hershey Run and 
adjacent marshes and the West Central 
Drainage Area. Risks in the Fire Pond will be 
addressed by filling the Fire Pond as part of 
the consolidation of contaminated soils and 
sediments. These actions eliminate the contact 
threat.  

 

This alternative addresses sediment-related 
risks by removing the upper two feet of 
sediment containing TPAHs above 150 ppm 
within channels and adjacent marshes (the 
upper five feet of material in the upper South 
Pond will be removed because the softer 
sludge-like material in this area requires 
deeper excavation for proper stabilization). A 
reactive core mat and clean fill will be placed 
atop remaining contaminated sediments. ICs 
will protect these covers. These actions 
eliminate the contact threat. 

This alternative addresses risks from 
groundwater by removing DNAPL in the 
saturated zone and addressing groundwater 
under a single decision document. 

This alternative will mitigate risks from 
groundwater using ICs. Data from DNAPL 
removal from the saturated zone and 
monitoring at downgradient areas will be used 
in selecting a comprehensive groundwater 
remedy at a later time. 

 

10.2 Compliance with ARARs 
 
CERCLA § 121(d) and NCP § 300.430(f)(1) (ii)(B), require that remedial actions at CERCLA 
sites at least attain legally applicable or relevant and appropriate Federal and state requirements, 
standards of control, and other substantive environmental protection requirements, criteria, or 
limitations promulgated under Federal or state law (ARARs) unless waived under CERCLA § 
121(d)(4) and NCP § 300.430(f)(1)(ii)(C). 
 
“Applicable requirements” are those cleanup standards, standards of control, and other substantive 
requirements, criteria, or limitations promulgated under Federal environmental or state 
environmental or facility-siting laws that specifically address a hazardous substance or pollutant 
or contaminant, remedial action, location, or other circumstance at a CERCLA site. Only those 
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state standards that are identified by a state in a timely manner and that are more stringent than 
Federal requirements may be applicable.  
 
“Relevant and appropriate requirements” are those cleanup standards, standards of control, and 
other substantive requirements, criteria, or limitations promulgated under Federal environmental 
or state environmental or facility-siting laws that, while not “applicable” to a hazardous substance, 
pollutant or contaminant, remedial action, location, or other circumstance at a CERCLA site, 
address problems or situations sufficiently similar to those encountered at the CERCLA site that 
their use is well-suited to the particular site. Only those state standards that are identified by a state 
in a timely manner and that are more stringent than Federal requirements may be relevant and 
appropriate. 
 
The “To Be Considered” (TBC) category consists of advisories, criteria, or guidance that EPA, 
other federal agencies, or states developed that may be useful in developing CERCLA remedies. 
TBCs are identified on an as-appropriate basis.  
 
Both the 2005 Remedy and the New Alternative will meet ARARs that are not waived.  
 
The 2005 Remedy addresses all media as a final remedy; ARARs are identified in Table 8 of the 
that document.  
 
The major ARARs for the New Alternative include: 
 

 State and Federal Water and Air Discharge Requirements. This includes air emissions 
requirements for any excavation or on-Site treatment, water discharge or re-injection for 
dewatering during construction activities, and for groundwater collected in the recovery of 
NAPL. 
 

 State Water Quality Standards. Any surface water discharge would meet the substantive 
requirements of the NPDES program and would be monitored to ensure compliance with 
these standards. 
 

 National Historic Preservation Act. Adverse impacts to historic properties arising from 
implementation of the remedial action would be mitigated. 
 

 RCRA Hazardous Waste Disposal Regulations.  All excavated creosote (a listed waste) 
would be consolidated within an “area of contamination” without triggering RCRA's “land-
ban” regulations. 
 

 Generators of Hazardous Waste and Owners and Operators of Hazardous Waste 
Treatment Storage and Disposal Facilities. Establishes standards and regulations to 
generators of hazardous waste and acceptable management of hazardous waste.  

 
 Wetlands Regulations.  Mitigation steps (e.g., replacement of wetlands) would be 

implemented to address impacts to wetlands.    
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The New Alternative consists of a final remedy to address soils, sediments, and DNAPL in the 
saturated zone serving as a source for groundwater contamination (Final Action) and an interim 
action to address certain risks presented by groundwater contamination (Interim Action).  The New 
Alternative assumes that a final groundwater remedy will be selected in a subsequent decision 
document.   
 
CERCLA §121(d)(4)(A) provides that EPA may select an action that does not meet an ARAR if 
the selected action “is only part of a total remedial action that will attain such level or standard of 
control when completed.” The Interim Action under the New Alternative would be an interim 
remedial action and would be part of a total remedial action for contaminated groundwater at the 
Site. While the final action for groundwater (to be selected in a later decision document) would 
seek to restore the aquifer to beneficial use, the Interim Action component of the New Alternative 
includes limited action to prevent contact with contaminated groundwater. Because the Interim 
Action component of the New Alternative is an interim action which does not seek to restore the 
groundwater to beneficial use, EPA would waive, and the Interim Action component of the New 
Alternative would not meet, ARARs establishing groundwater cleanup standards. Specifically, 
EPA would waive the requirement that contaminants of concern in Site groundwater meet their 
respective MCLs and non-zero MCLGs established under the Safe Drinking Water Act, 40 U.S.C. 
§§ 300f, et seq.  
 
A more complete presentation of ARARs for the New Alternative can be found in Table 2 of Section 
IV of this document.  

 
10.3 Long-Term Effectiveness and Permanence 
 
Long-Term Effectiveness and Permanence refers to expected residual risk and the ability of a 
remedy to maintain reliable protection of human health and the environment over time, once 
performance standards have been met. This criterion includes consideration of the magnitude and 
effectiveness of measures that may be required to manage the risk posed by treatment residuals 
and/or untreated wastes that will remain on-site following remediation. 
 
Both the 2005 Remedy and the New Alternative achieve long-term effectiveness and permanence. 
The 2005 Remedy achieves long-term effectiveness and permanence through deep excavations, 
monitoring, maintenance, and ICs. The New Alternative does this via shallow excavations, 
installation of respective covers, recovery of DNAPL in the saturated zone, monitoring, 
maintenance, and ICs. The specific means for such achievement for each alternative is described 
below. 
 

2005 ROD New Alternative 
By consolidating all impacted soil and 
sediment into the containment area(s) and 
conducting long-term maintenance of the 
containment area(s), long-term effectiveness 
and permanence are achieved.  

By consolidating the upper two feet (5 feet in 
Upper South Pond) of impacted soil and 
sediment into the Containment Area, 
conducting long term maintenance of the 
Containment Area and cap/soil covers, 
conducting long term-monitoring of 
groundwater in downgradient areas, and 
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evaluating COC concentrations in various 
media to ensure remedy effectiveness, long-
term effectiveness and permanence are 
achieved.  
 

By controlling DNAPL flow from within the 
containment area(s) over time, long-term 
effectiveness and permanence is achieved.  
 

Containing DNAPL within the Containment 
Area, routine maintenance of the Containment 
Area, monitoring to detect migration of 
contamination from the Containment Area 
and hydraulic control within the Containment 
Area, implementing contingencies to address 
any such migration or to achieve hydraulic 
control (if necessary), and implementing ICs 
to protect barrier walls and the cap achieve 
long-term effectiveness and permanence.  
 

By excavating DNAPL source material in the 
subsurface outside of the containment area(s), 
long-term effectiveness and permanence is 
achieved. 

DNAPL recovery via recovery wells removes 
potentially mobile and recoverable DNAPL in 
the saturated zone outside the Containment 
Area that serves as an ongoing source of 
contamination to groundwater. Removal of 
principal threat waste outside of the 
Containment Area, monitoring groundwater 
to evaluate effectiveness, and implementing 
groundwater use restrictions accomplishes 
long-term effectiveness and permanence until 
a final groundwater remedy is implemented.  

Institutional controls achieve long-term 
effectiveness and permanence by protecting 
the integrity of the containment area(s) and 
cap(s), and restricting contact with 
contaminated soil, sediment, and 
groundwater. 

Institutional controls achieve long-term 
effectiveness and permanence by protecting 
the integrity of the respective covers and the 
Containment Area; preventing contact with 
contaminated soil, sediment, and 
groundwater; and prohibiting residential use. 

 

10.4 Reduction of Toxicity, Mobility, or Volume Through Treatment 
 
Reduction of toxicity, mobility, or volume through treatment refers to the anticipated performance 
of the treatment technologies that may be included as part of a remedy. Both the 2005 Remedy 
and the New Alternative reduce the toxicity, mobility, or volume of contaminants through 
treatment.  
 
The 2005 Remedy includes passive recovery of groundwater within the containment area(s). This 
recovered groundwater would be collected and treated.  
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Under the New Alternative, DNAPL in the saturated zone extracted outside the Containment Area 
will be recycled or treated and disposed at an off-site RCRA facility. Groundwater restoration 
outside of the Containment Area will be determined in a subsequent decision document.  
 
10.5  Short-Term Effectiveness 
 
Short-Term Effectiveness addresses the period of time needed to implement the remedy and 
achieve protection, as well as any adverse impacts that may be posed to workers, the community, 
and the environment during construction and operation of the remedy until the performance 
standards are achieved. 
 
Both the 2005 Remedy and the New Alternative are effective in the short-term, but the New 
Alternative is more effective in the short-term for several reasons. A comparison of short-term 
effectiveness for the 2005 ROD and New Alternative is described below. 
 

2005 ROD New Alternative 
Significantly more soils and sediment would 
need to be excavated; requiring extensive 
excavations below the water table and 
therefore causing continuous storage, 
treatment, and disposal of wastewater to be 
required to prevent releases to the 
environment.  

Shallower excavations will result in fewer 
complications associated with removal of 
contaminants beneath the water table. The 
estimated decrease in volume resulting from 
the use of shallow excavations in the soils and 
sediments is approximately 680,000 cubic 
yards. This reduction in volume will shorten 
the project duration.  

Excavating to great depths to remove DNAPL 
in the saturated zone gives rise to technical 
difficulties that will extend project duration. 

Removing DNAPL in the saturated zone that 
is an ongoing source to groundwater 
contamination via recovery wells minimizes 
excavations beneath the water table. This 
would result in shorter project duration to 
address these implications.  
 

Greater level of effort regarding erosion and 
surface water controls to minimize releases 
into Hershey Run and White Clay Creek.  

Less excavation reduces risk of release into 
Hershey Run and White Clay Creek.  

Greater level of effort regarding monitoring 
and controlling release of dust and airborne 
contaminants during excavation and 
stockpiling.  

Less excavation reduces risk of dust and 
airborne contaminants during excavation and 
stockpiling.  

Greater volume of excavated materials will 
require larger and/or a second containment 
area/barrier walls.  

Less volume of excavated soil and sediment 
results in the need for a single containment 
area of simpler construction which will 
reduce project duration.  
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Significant amount of clean fill needed for 
excavation areas. This was not contemplated 
at the time the 2005 ROD was issued because 
the intended reuse of the Site was for wetland 
mitigation banking. Because this is no longer 
an intended reuse, a significant amount of 
clean fill would be required.  

Less clean fill needed, reducing project 
duration.  

 
10.6 Implementability 
 
Implementability addresses the technical and administrative feasibility of a remedy from design 
through construction and operation. Factors such as availability of services and materials, 
administrative feasibility, and coordination with other governmental entities are also considered. 
 
Both the 2005 Remedy and the New Alternative are readily implementable, but the reduction in 
excavation volume and depths (especially in areas originally intended for wetland banking); the 
reduction in the number of containment areas to be constructed and capped; the more practicable 
method for extracting DNAPL in the saturated zone; less demanding slope stabilization efforts; 
less excavation below the water table; and less construction time in the tidal marshes give a 
significant implementability advantage to the New Alternative. A comparison of implementability 
for the 2005 ROD and New Alternative is below. 
 

2005 ROD New Alternative 
Requires coordination with the local 
authorities and adjacent property owners for 
access. Requires deep excavations in upland 
areas and in channels. Deep excavations 
would be difficult to implement because of 
slope stability and water infiltration while 
excavating below the water table. Deep 
excavations in channels would be further 
complicated by the twice-daily tide cycles 
that affect the channels and flood the adjacent 
marshes. Requires large volume of clean 
material from off-Site sources to fill in 
excavation areas and Containment Area.  

Requires coordination with the local 
authorities and adjacent property owners for 
access, but because the amount of clean fill 
required to implement the remedy is 
significantly reduced as a result of shallow 
excavations, coordination efforts are likely 
reduced. Minimizes the amount of soil and 
sediment to be excavated. Excavation depths 
would be shallow, and the excavations and 
installation of associated covers will be easier 
to implement than deep excavations. Less 
material would be moved, making this 
alternative easier to implement. Less imported 
clean material is needed because the 
excavation would be shallower and because 
only one containment area would be 
constructed. The estimated decrease in 
excavations necessary as a result of shallow 
excavations in the soils and sediments is 
approximately 680,000 cubic yards.  

Results in construction of one or two 
containment areas with associated caps.  

Results in construction of a single 
containment area and cap and multiple 
covered areas (geotextile demarcation and 
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reactive core mats) of simpler construction 
than a second or larger containment area.  

Removes all impacted sediments from the 
channels, which would be difficult given the 
variable excavation depths, tidal environment, 
and difficulties excavating in a saturated 
environment. 

 

Removes shallow sediments and installs 
reactive core mats, which are easier to 
implement than complete removal of 
contaminated sediments given the tidal 
environment.  

Removes all impacted soils. During 
excavation, DNAPL encountered in the 
saturated zone would be collected and 
disposed of off-Site. Deeper excavations to 
remove the DNAPL in the saturated zone in 
the Former Process Area and South Pond 
Area are harder to implement due to the 
inherent difficulties of excavating in a 
saturated environment. Additionally, 
continuous storage, treatment, and disposal of 
wastewater due to excavation below the water 
table would be necessary.  

Removes shallow impacted soils via 
excavations and installs a geotextile 
demarcation. Removes DNAPL in the 
saturated zone that is recoverable and is a 
contributing source to groundwater 
contamination via recovery wells. Minimizing 
excavation of soils in a saturated environment 
reduces the technical difficulties and the 
storage, treatment, and disposal of wastewater 
due to excavation below the water table.  

Requires slope stability controls for deep 
upland excavations and deep channel 
excavations.  

Requires fewer slope stability controls during 
excavation and capping of shallow sediment 
and upland excavations.  

Deeper excavations increase the potential for 
soil and sediment washout during an extreme 
weather event.  

Shallow excavations present a reduced 
potential for washout during an extreme 
weather event.  

Deeper excavations increase the need for 
dewatering of excavated or dredged materials. 

Shallow excavations present a reduced need 
for dewatering of excavated materials.  

 

10.7 Cost 
 
Both the 2005 Remedy and the New Alternative are cost-effective, but the New Alternative is less 
expensive. A summary of each alternative under this criterion is discussed below. 
 

2005 ROD New Alternative 
The 2005 ROD estimated capital and O&M 
costs at $51,760,000 with an additional 
$8,530,000 for wetland creation. Based on a 
2018 estimate, capital and O&M costs were 
estimated at $103,207,000; this estimate 
accounts for uncertainty associated with the 

Based on a 2018 estimate, and further detailed 
in December of 2021 (Table 1 of this 
document) capital and O&M costs are 
estimated at $39,645,546. This estimate has 
less uncertainty than that in the 2005 ROD 
because the extent of remediation is more 

UAO Bates 00068



32 
 

extent of remediation and groundwater 
cleanup.   

fully defined and uncertainties identified in 
the 2005 ROD were resolved during 
Remedial Design investigations.  

 

10.8 State Acceptance 
 
EPA and DNREC have consulted closely during preparation of the PRAP and ROD Amendment. 
DNREC concurred with the Selected Remedial Action in a letter dated June 29, 2022. 
 

10.9 Community Acceptance 
 
EPA held a 30-day public comment period from March 2, 2021, through March 31, 2021. Due to 
the public health concerns at that time, an in-person public meeting was not held. As a substitute 
for the public meeting: 

1. EPA published, on the internet, a recorded video presentation containing information 
EPA would have shared at the public meeting had the meeting been held in person.  

2. EPA hosted a question and answer session on March 17, 2021 from 6:00pm-7:00pm. 
This session provided an opportunity for the public to raise, with EPA personnel and 
others on the call, questions and issues regarding the Proposed Plan. No members from 
the community called in to raise questions or concerns.  

Because of a request for an extension to the public comment period, EPA extended the public 
comment period from April 14, 2021 through May 14, 2021. A summary of the public comments 
and EPA’s responses is included in the Responsiveness Summary as a Part III of this ROD 
Amendment. 

11 PRINCIPAL THREAT WASTE 
 
The NCP establishes an expectation that EPA will use treatment to address the principal threats 
posed by a site wherever practicable (NCP § 300.430(a)(1)(iii)(A)). The principal threat concept 
is applied to the characterization of source materials at a Superfund site. Source material is 
material that includes or contains hazardous substances and/or pollutants or contaminants that act 
as a reservoir for migration of contamination (e.g., to groundwater). Principal threat wastes are 
those source materials considered to be highly toxic or highly mobile which would present a 
significant risk to human health or the environment should exposure occur. The decision to treat 
these wastes is made on a site-specific basis through a detailed analysis of the alternatives using 
the nine remedy selection criteria.  

EPA characterizes waste as either principal threat waste or low-level threat waste. While 
contaminated groundwater is generally not considered to be a source material, NAPL in 
groundwater may be viewed as source material. The New Alternative addresses the principal 
threat waste in the soils, sediments, groundwater, and the subsurface (the DNAPL in the 
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saturated zone and the surface soils and sediments that act as a source for direct exposures). The 
resulting cleanup will facilitate further evaluation for a final remedy of groundwater outside the 
Containment Area after the principal threat waste is removed or contained.  

The New Alternative addresses principal threat waste by (1) extracting, for treatment or 
recycling, using recovery wells, DNAPL in the saturated zone outside of the Containment Area 
serving as an ongoing source to groundwater contamination, and (2) eliminating direct contact 
threat by excavating shallow soils and sediments that are contaminated, placing the appropriate 
cover over the underlying soils/sediments, and placing excavated material into the Containment 
Area.  
 
Treatment of material inside the Containment Area is not necessary because a cap will be placed 
atop the Containment Area to prevent direct contact and barrier walls will surround the 
Containment Area on all sides to prevent contamination migration from exiting the Containment 
Area.  

12 SELECTED REMEDIAL ACTION 
 
Following review and consideration of the information in the AR file and the requirements of 
CERCLA and the NCP, EPA has selected the New Alternative as the remedy to replace the 
action selected in the 2005 ROD. The Selected Remedial Action consists of a Final Action for 
soils, sediments, and DNAPL in the saturated zone serving as a source for groundwater 
contamination and an Interim Action for groundwater. The estimated cost to implement the New 
Alternative is $39,645,546.  

The Final Action includes the following: 
 Construction of a containment area on-Site for the placement of excavated materials and 

debris (Containment Area). 
 Realignment of Hershey Run around the Containment Area. 
 Installation of barrier walls around all sides of the Containment Area with monitoring to 

ensure the barrier walls function as designed.  
 Excavation of contaminated soils, placement of a geotextile demarcation layer, and 

backfilling. 
 Excavation of contaminated sediments (including channels and marsh/wetland areas), 

placement of a reactive core mat, and backfilling.  
 Placement of excavated soils, sediments, and collected debris into the Containment Area. 
 Capping the Containment Area.  
 Recovery and off-Site treatment and disposal, or recyling, of the recoverable DNAPL in 

the saturated zone outside of the Containment Area.  
 Mitigation of effects to wetlands impacted by the remediation.  
 Implementation of institutional controls to protect the components of the remedy and to 

prevent residential development.  
 Monitoring of, surface water, sediment, biota, groundwater, porewater, and caps/covers.  

 
The Interim Action includes the following: 
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 Institutional controls to prevent use of groundwater. 
 

The major components are shown visually on Figure 3. The Selected Remedial Action and 
performance standards are described in detail below. 

12.1 Rationale 
 
The Selected Remedial Action best satisfies the threshold and balancing evaluation criteria 
explained in Section 10 of this ROD Amendment. Both the 2005 Remedy and the Selected 
Remedial Action are readily implementable, but the reduction in excavation volume and depths, 
less demanding slope stabilization efforts, less excavation below the water table, and less 
construction time in the tidal marshes gives a significant implementability advantage to the 
Selected Remedial Action. The Selected Remedial Action also provides a more practicable 
method for extracting DNAPL in the saturated zone. The Selected Remedial Action is also more 
effective in the short-term because less excavation is required. Excavations below the water table 
are significantly reduced, thereby increasing the short-term effectiveness of the Selected 
Remedial Action when compared to the 2005 Remedy. This would result in a shorter 
construction duration, thereby reducing potential risks and impacts to the community from 
construction vehicles and operations in the area. 
 
The Selected Remedial Action defers a comprehensive groundwater action to allow for 
evaluation of groundwater conditions during and following principal threat waste removal. Such 
information may inform the selection of the final action for groundwater.  
 
12.2 Final Action Components and Performance Standards 
 

The Final Action portion of the Selected Remedial Action includes the components and 
performance standards identified below. The Final Action shall be designed, implemented, 
operated, and maintained consistent with the requirements of the Programmatic Agreement 
identified in Section 1.5, any amendments to the Programmatic Agreement, and any replacement 
to the Programmatic Agreement that may be executed in connection with the Selected Remedial 
Action.  

12.2.1 Relocate a Portion of the Existing Channel of Hershey Run Around the Containment 
Area 

 
The Containment Area will extend into the Hershey Run channel; therefore, the portion of 
Hershey Run impacted by the construction and operation of the Containment Area will be 
relocated away from the Containment Area. 
 
12.2.1.1 Performance Standards for Relocating a Portion of the Existing Channel of Hershey 

Run Around the Containment Area 
 

1. Relocate the portion of the existing channel to be impacted by the construction and 
operation of the Containment Area. 
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2. Configure the relocated channel so that the capacity of Hershey Run conveys both normal 

water levels (including the incoming and outgoing tides) and storm water runoff in a 
manner similar to the original channel to prevent any increased negative effects to the 
area (e.g., abnormal flooding). The design will consider the potential for changed site 
conditions resulting from an increase in surface water velocity, consistent inundation, and 
other effects from rising sea levels and from increased intensity and prevalence of storms 
(including hurricanes and 500-year flow). A climate vulnerability assessment will be 
performed, and the design will incorporate the findings. 

 
3. Construct the relocated portion of the channel to restore and preserve the environmental 

nature, quality, and function of the original channel to protect fish and other wildlife 
resources.  
 

12.2.2 Construction of the Containment Area 
 
Construct a single Containment Area in the location identified in Figure 3.  
 
12.2.2.1 Performance Standards for the Construction of the Containment Area 
 

1. The Containment Area shall be of sufficient size and build to hold 
 

a. all contaminants currently in the footprint of the Containment Area; 
b. all contaminated soils, sediments, and debris excavated as part of the remedy that 

are to be consolidated into the Containment Area; and 
c. any amendments needed to meet compaction and slope requirements 

 
until EPA, in consultation with the State of Delaware, determines that containment of such 
materials is no longer necessary to protect human health or the environment.  

12.2.3 Construction of Groundwater Barrier Wall 
 
Construct a continuous groundwater barrier wall using a slurry wall(s) and/or sealed sheet piling 
around all sides of the Containment Area to prevent the migration of Containment Area contents 
from inside to outside the Containment Area. 

12.2.3.1 Performance Standards for Groundwater Barrier Wall 
 

1. The barrier wall shall be constructed and maintained to prevent migration of 
contaminated groundwater and NAPL from inside the Containment Area to outside the 
Containment Area until EPA, in consultation with the State of Delaware, determines that 
containment of contaminated groundwater and DNAPL in the Containment Area is no 
longer necessary to protect human health and the environment. 

2. The barrier wall shall surround all sides of the Containment Area, shall be impermeable 
(10-7 cm/sec) to groundwater, and shall extend to such depth as to key into the clayey low 
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permeability unit (LPU) layers in the subsurface (at a minimum 10 feet into the LPU) to 
prevent groundwater from entering or exiting the Containment Area.  

12.2.4 Monitor the Elevation of Groundwater Inside and Outside the Containment Area and 
Monitor Groundwater Outside the Containment Area; Implement Actions to Address the 
Migration of Contamination from Inside to Outside the Containment Area and Mounding 
in the Containment Area (if Necessary).  
  

The groundwater inside the Containment Area shall be monitored in such a way as to provide 
sufficient information to evaluate if mounding inside the Containment Area is occurring, and 
to evaluate if contamination is migrating from inside to outside of the Containment Area. In 
the event that contamination is found to be migrating from inside to outside of the 
Containment Area, or mounding inside the Containment Area is occuring, action shall be 
taken to prevent further migration or mounding. Such actions may consist of, among other 
things, installation of a drain to discharge groundwater, pumping of the Containment Area, or 
other active measures. Additionally, groundwater elevations upgradient of the Containment 
Area shall be evaluated and actions taken in the event that rising elevations create a potential 
for flooding. Such actions may consist of, among other things, a groundwater collection 
trench.  

12.2.4.1 Performance Standards for Monitoring the Elevation of Groundwater Inside and 
Outside the Containment Area and Monitoring Groundwater Outside of the 
Containment Area; Implementing Actions to Address the Migration of Contamination 
from Inside to Outside the Containment Area and Mounding in the Containment Area 
(if Necessary). 

 
1. Monitor the hydraulic head of groundwater inside and outside of the Containment Area to 

evaluate if groundwater inside the Containment Area is lower than the surrounding areas 
outside the Containment Area (thereby creating an inward gradient which will minimize 
the risk of contaminated groundwater entering into the deeper aquifer or exiting the 
Containment Area). The nature and frequency of this monitoring shall be sufficient to 
permit periodic evaluation of the effectiveness of the Containment Area and shall be 
determined during the Remedial Design. Such monitoring shall continue until EPA, in 
consultation with the State of Delaware, determines that this monitoring is no longer 
necessary to ensure the effectiveness of the Containment Area. 

2. Monitor the groundwater outside the Containment Area to evaluate if groundwater 
contamination is migrating from the Containment Area. The nature and frequency of this 
monitoring shall be sufficient to permit periodic evaluation of the effectiveness of the 
Containment Area and shall be determined during the Remedial Design. Such monitoring 
shall continue until EPA, in consultation with the State of Delaware, determines that this 
monitoring is no longer necessary to ensure the effectiveness of the Containment Area. 

3. Actions taken in the event groundwater elevations upgradient of the Containment Area 
cause a potential for flooding shall eliminate such potential.  
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4. Actions taken if hydraulic head risks are detected, or groundwater is found to be 
migrating from inside to outside of the Containment Area, shall eliminate such risks and 
migration.  

12.2.5 Excavate and Consolidate Shallow Contaminated Soils and Sediments into the 
Containment Area 

 
Construct roadways necessary to access areas to be excavated and to access the Containment 
Area. Translocate rare, threatened, or endangered flora populations present in excavation areas 
and areas within the limits of disturbance from the remedial action to alternate suitable locations 
in advance of excavation activities. Shallow soils and sediments exceeding cleanup levels and 
with visible dry weathered surface creosote shall be excavated and consolidated on-Site into the 
Containment Area with amendments for geotechnical stabilization added as necessary to achieve 
adequate compaction and slope stability. 

12.2.5.1 Performance Standards for Excavating and Consolidating Shallow Contaminated Soils 
and Sediments into the Containment Area 

 
1. Roadways needed in order to permit adequate access to areas to be excavated and to the 

Containment Area shall be constructed in a manner that minimizes disturbance to 
wetlands. Such roadways shall also be constructed to facilitate construction of the 
remedial action as well as such monitoring as may be necessary in the future in order to 
assess the continuing effectiveness of the remedy.  

2. For soils outside of the boundary of the Containment Area: 

a. Soils Outside the Upper South Pond Area Where No Wetlands Will Be Created. 

i. Excavate, to two feet, (1) areas of visible dry weathered surface creosote, 
and (2) areas with soil containing TPAHs at concentrations greater than 
600 ppm.  

b. Soils Inside the Upper South Pond Area Where No Wetlands Will Be Created. 

i. Excavate, to five feet (or to such greater depth that allows for proper 
stabilization), (1) areas of dry weathered surface creosote, and (2) areas 
with soil containing TPAHs at concentrations greater than 600 ppm.  

c. Soils Where Wetlands Will Be Created.  

i. If wetlands are created on-Site, excavation of soil with TPAHs above 150 
ppm is required prior to construction of the wetland.  

d. For All Soil Excavations. 

i. Place a geotextile demarcation layer at the bottom of the soil excavations 
and install two feet of clean fill over the geotextile demarcation to meet 
the existing adjacent grade, which includes at least six inches of a 
vegetative layer (except for Upper South Pond). Upper South Pond shall 
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include the placement of a permeable reactive core mat at the bottom of 
the soil excavations and install five feet of clean fill (or proper amount of 
clean fill dependent upon depth of excavation) over the reactive core mat 
to meet the existing adjacent grade, which includes at least six inches of 
vegetation.  

3. For sediments outside the boundary of the Containment Area (besides Hershey Run 
Channel and West Central Drainage Channel): 

a. Excavate, to two feet, (1) areas of visible dry weathered surface creosote, and (2) 
areas with sediment containing TPAHs greater than 150 ppm.  

b. Place a permeable reactive core mat layer at the bottom of the sediment 
excavation and install two feet of clean fill that is comparable in composition to 
the native sediment over the reactive core mat, which includes at least six inches 
of a vegetative layer. The reactive core mats shall prevent the contamination of 
the clean fill and adjacent soil and sediment that did not exceed cleanup levels 
prior to remediation.  

4. For sediments inside the Hershey Run Channel and West Central Drainage Channel: 

a. Excavate, to two feet, (1) areas of visible creosote, and (2) areas with sediment 
containing TPAHs at concentrations greater than 150 ppm.  

b. Excavate over the top of the bank and beyond the channel to allow adequate 
anchorage of the reactive core mats and to ensure contamination is not migrating 
along the perimeters of the covers and through un-remediated banks.  

c. Place a reactive core mat layer at the bottom of the sediment excavation and 
install two feet of clean fill that is comparable in composition to the native 
sediment. The reactive core mats shall prevent the contamination of the clean fill 
and adjacent soil and sediment that did not exceed cleanup levels prior to 
remediation.  

5. Consolidate all excavated material into the Containment Area. 

6. Porewater, surface water and sediment samples shall be collected and analyzed 
throughout the Site to monitor the effectiveness of the reactive core mats. Porewater 
samples shall be taken from above and below the reactive core mat.  

12.2.6 Move Debris Necessary to Implement the Remedial Action and/or Debris that May be 
Contaminated from Site Operations into the Containment Area  

 
Debris at the Site that is suspected of containing hazardous substances or pollutants or 
contaminants from historical operations at the Site (such as old railroad ties, underground storage 
tanks, underground piping, and concrete from old foundations), or which interferes with the 
cleanup shall be consolidated and placed into the Containment Area. Underground piping that 
may act as a conduit for contamination shall be managed (e.g., treated as debris for consolidation 
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into the Containment Area, plugging/grouting, etc.) to prevent hazardous substances from being 
released to the environment. 
 
12.2.6.1 Performance Standards for Moving Debris Necessary to Implement the Remedial 

Action and/or that may be Contaminate from Site Operations into the Containment Area  
 

1. All debris at the Site that (1) must be removed to facilitate implementation of the 
Selected Remedial Action, or (2) is suspected of being contaminated from historical 
operations at the Site shall be removed and placed into the Containment Area.  
 

2. Cover debris with consolidated soil and sediment sufficiently to prevent debris from 
penetrating the sub-base of the Containment Area cap. 

 
3. Underground piping that was discovered during the Remedial Investigation or found 

during the Remedial Action that may act as a conduit for contamination will be managed 
by treating as debris or adequately plugging or grouting to prevent hazardous substances 
from being released to the environment. 

 
12.2.7 Install a Cap Atop the Containment Area 
 
After debris and contaminated soils, sediments, and other materials required to be placed into the 
Containment Area have been consolidated into the Containment Area, install a cap atop the 
Containment Area. The cap will prevent direct contact with contaminated soils, sediments, and 
groundwater which would result in unacceptable exposure risks and divert rainwater. Final 
grading shall promote drainage off the cap. A vegetative cover shall be established on top of the 
cap to prevent erosion. Plants that provide habitat value shall be used to establish the vegetative 
cover.  
 
12.2.7.1 Performance Standards for Installing a Cap Atop the Containment Area 
 

1. The cap system to be installed shall be of such size and construction to: 
a.  prevent direct contact with contaminated soils, sediments, debris, and 

groundwater within the Containment Area and 
b.  prevent infiltration of surface water and rain into the Containment Area 
 

until EPA, in consultation with the State of Delaware, determines that containment of the 
materials in the Containment Area is no longer necessary to protect human health and the 
environment.  
 

2. Prepare the sub-base for the cap.  
 

a. Stockpiled soils, sediments, and debris shall be graded prior to installation of the 
sub-base to prevent penetration of the sub-base and aid in effective placement of 
the cap. 
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b. The sub-base (e.g., clean soil fill) shall be placed over consolidated material in the 
Containment Area and shall provide a clean base for the cap and shall be at least 6 
inches thick.  

 
c. The sub-base shall be graded and compacted to properly facilitate the diversion of 

water off of the cap.  
 

d. The graded sub-base soils shall not contain stones or debris that could cause a 
puncture in the cap.  

 
e. The sub-base shall cover the Containment Area in its entirety.  

 
3. A geotextile layer shall be installed above the compacted sub-base layer as a measure of 

protection to the overlying geomembrane. The geotextile layer shall be installed across 
the entirety of the Containment Area and shall be constructed to protect the integrity of 
the overlying geomembrane.  

 
4. A geomembrane/cap with a permeability of 1x10-7 cm/sec or less over the sub-

base/geotextile shall be installed. The geomembrane shall be a low-permeability material 
(e.g., 40-mil high density polyethylene (HDPE)). The cap shall be installed to completely 
cover the sub-base.  
 

5. A Geocomposite Drainage Layer shall be placed above the geomembrane to promote 
surface water infiltration drainage to the exterior of the Containment Area. The 
Geocomposite drainage material shall be installed across the entirety of the Containment 
Area.  

 
6. Install a common fill layer to provide a base for vegetation and to protect the cap. The 

common fill shall be free of sharp objects or debris of any kind which could potentially 
damage the geosynthetics. The common fill layer shall be at least 12 inches thick that 
includes at least 6 inches of topsoil to vegetate the cap.  
 

7. Vegetate and maintain the cap in such a way as to prevent erosion of soils. The 
vegetation on the cap shall use native grasses and forbs and shall be controlled so as to 
prevent or limit the growth of any plants which would damage the cap with deep root 
systems.  

 
8. The cap shall be designed and constructed to function with minimum maintenance, to 

promote drainage and minimize erosion or abrasion of the cover, to accommodate settling 
so that the cover’s integrity is maintained, and to provide adequate freeze protection.  

 
9. The cap shall be designed and constructed to accommodate access to piezometers and/or 

monitoring wells at the Containment Area.  
 

10. The cap shall be designed to permit gas venting to prevent air emissions exceeding levels 
that require control under Federal and State regulations unless field data obtained during 
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the remedial design determines VOC emissions beneath the cap would not exceed 
Federal and State regulations.  

 
12.2.8 DNAPL Recovery in the Former Process Area and South Pond Areas and Evaluation of 

Groundwater Outside of Channels 
 

DNAPL in the saturated zone in the Former Process Area and South Pond Areas shall be 
recovered via recovery wells. The recovered DNAPL shall be treated and disposed off-site or 
recycled. During and following DNAPL recovery, groundwater monitoring will be conducted to 
evaluate groundwater conditions downgradient from DNAPL-impacted areas and assess the 
performance of DNAPL recovery. Additional DNAPL recovery wells may be added after 
DNAPL recovery begins to further target and remove source material in the subsurface. 
Additionally, evaluation of groundwater outside of the Hershey Run Channel and West Central 
Drainage Channel will occur to evaluate impacts to groundwater, if any, from contamination left 
below the reactive core mats. 
 
12.2.8.1 Performance Standards for DNAPL Recovery in the Former Process Area and South 

Pond Areas and Evaluation of Groundwater Outside of Channels 
 

1. DNAPL recovery in the Former Process Area and South Pond Areas will continue until 
the DNAPL in the saturated zone is extracted to the extent practicable. Extraction to the 
extent practicable will require a demonstration that DNAPL recovery has reached an 
asymptotic cumulative recovery state.  
 

2. Targeted wells that have been previously installed will be monitored to determine if 
measurable DNAPL is entering these wells. These wells are within the Former Process 
Area and South Pond Areas where measurable DNAPL was encountered during the 
sampling reported in the “Supplemental Remedial Design Investigation- 2/2018 Sampling 
of Installed Delineation Wells” report.  
 

3. Groundwater monitoring shall be conducted to evaluate groundwater conditions 
downgradient from DNAPL-impacted areas and assess the performance of DNAPL 
recovery. The number and location of monitoring wells will be determined during the 
Remedial Design.  
 

4. Monitoring of groundwater conditions outside of the West Central Drainage Channel and 
Hershey Run Channel shall occur to evaluate whether groundwater contamination 
impacts areas outside the confines of the channels.  
 

5. DNAPL recovered shall be separated from groundwater (to the extent practicable), and 
treated and disposed of or recycled off-site, in accordance with CERCLA § 121(d)(3) and 
NCP § 300.440. DNAPL that is stored on-Site while awaiting off-site disposal or 
recycling shall be managed in accordance with RCRA requirements.  
 

6. Monitoring reports shall be submitted to EPA at such frequency and in such detail to 
allow EPA to evaluate the DNAPL recovery rates, and groundwater contaminant 

UAO Bates 00078



42 
 

concentrations downgradient of DNAPL-impacted areas over time. The frequency of 
such monitoring reports shall be determined during the Remedial Design.  

 
12.2.9 Mitigation of Wetlands 

 
Construction of the Containment Area and barrier wall, realignment of Hershey Run, and 
excavation in specific areas will impact wetland resources at the Site. Coordination with the 
appropriate regulatory agencies will be conducted to ensure that mitigation efforts satisfy 
applicable or relevant and appropriate substantive requirements in state and federal laws and 
regulations pertaining to impacted wetlands at the Site. Wetland mitigation will be accomplished 
through on-Site mitigation or mitigation within the Christina River Watershed, to the extent 
practicable, and shall be included as part of the Remedial Design. 
 
12.2.9.1 Performance Standards for Mitigation of Wetlands 
 

1. Wetlands that are temporarily impacted due to the remedial activities will be restored so 
that such wetlands are of similar type, function, and ecological diversity as they were 
before commencement of remedial activities.  
 

2. Wetlands that are permanently impacted (e.g., the Containment Area and realigned 
portion of Hershey Run) will be evaluated for off-site and on-Site mitigation efforts and 
mitigation shall be performed. Mitigation shall ensure similar type, function, and 
ecological diversity. To the extent practicable, mitigation shall occur within the Christina 
River Watershed. 

 
3. Implementation of the Selected Remedial Action shall result in a no net loss of wetlands 

or wetland function.   
 
12.2.10 Land Use Restrictions 
 
Land use restrictions shall be implemented to (a) protect the remedial action components, 
including the Containment Area and covers installed atop excavations where geotextile 
demarcations or reactive core mats have been installed, and (b) prevent exposure to unacceptable 
risks associated with contaminants remaining at the Site. 
 
12.2.10.1 Performance Standards for Land Use Restrictions  
 
1. Land use restrictions shall: 
 

a. Prohibit excavations and other activities and uses that adversely impact the 
integrity of the cap, barrier walls, and other components installed during 
implementation of the remedial action at the Containment Area without prior 
written approval of EPA, in consultation with the State of Delaware.  

 
b. Prohibit excavations and other activities and uses that adversely impact the 

integrity of clean fill, reactive core mats, geotextile demarcations, or other 
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components installed over underlying impacted soil and sediments at the Site 
without prior written approval of EPA, in consultation with the State of Delaware.  

 
c. Prohibit interference with the structure and function of restored wetlands and 

wetlands created as part of mitigation without prior written approval of EPA, in 
consultation with the State of Delaware.  

 
d. Prohibit residential development or use at the Site without prior written approval 

of EPA, in consultation with the State of Delaware.  
 

2. The land use restrictions shall be implemented in such a way that are enforceable by the State 
of Delaware and run with the land under the laws of the State of Delaware.  

 
3. Land use restrictions shall remain in place until EPA, in consultation with the State of 

Delaware, determines that they are no longer necessary to protect human health and the 
environment.  

 
12.2.11 Monitor Groundwater, Surface Water, Sediments, Biota, Porewater, Containment Area, 

Channels, and Caps/Covers to Permit Evaluation of the Remedy Performance 
 
Collect and analyze information and data from the groundwater, surface water, sediments, biota, 
Containment Area, caps/covers, and other locations and media (including but not limited to 
monitoring addressed in the above performance standards) to facilitate the evaluation of the 
performance of the remedial action. 
 
12.2.11.1 Performance Standards for Monitoring Groundwater, Surface Water, Sediments, 
Biota, Containment Area, Channels, and Caps/Covers to Permit Evaluation of the Remedy 
Performance 
 

1. The location, frequency, and media for monitoring shall be sufficient to enable EPA to 
evaluate remedy performance for purposes of: 
 

a. determining if changes to the remedy are required to protect human health and the 
environment; 
 

b. conducting FYRs required by CERCLA or EPA policy; and  
 

c. evaluating remedy performance. 
 

The location, frequency, and media for monitoring shall be developed during the 
Remedial Design.  
 

Adjustments to the monitoring plans shall be made as necessary in order to facilitate the 
evaluation of remedy performance over time. 
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12.3 Interim Remedial Action Components and Performance Standards 
 
The Interim Remedy portion of the Selected Remedial Action includes the actions identified 
below. The Interim Action shall be designed, implemented, operated, and maintained consistent 
with the requirements of the Programmatic Agreement identified in Section 1.5, any amendments 
to the Programmatic Agreement, and any replacement to the Programmatic Agreement that may 
be executed in connection with the Selected Remedial Action.  

12.3.1  Groundwater Use Restrictions 
 
Implement institutional controls to prevent exposure to contaminated groundwater at the Site.  
 

12.3.1.1 Performance Standards for Groundwater Use Restrictions.  
 
1. Institutional Controls shall prevent human exposure to groundwater contaminated by the Site. 

Such controls shall prevent use of, and contact with, contaminated ground via ingestion, 
vapor inhalation, or dermal contact. 

2. The Institutional Controls shall be implemented in such a way that they are enforceable and 
run with the land under the laws of the State of Delaware.  

3. The Institutional Controls shall remain in place until EPA, in consultation with the State of 
Delaware, determines that they are no longer necessary to protect public health and/or the 
environment.  

4. Creation, by the State of Delaware, of a groundwater management zone prohibiting the uses, 
at the locations, and for the duration identified above shall satisfy the requirement for 
Institutional Controls.  

12.4 Cost Estimate 
 
The estimated present worth of the total cost of the remedial action in this ROD Amendment is 
$39,645,546. A breakdown of the costs is provided in Table 1 Cost Breakdown.  

12.5 Expected Outcomes of the Selected Remedial Action 
 
Implementation of the Selected Remedial Action is expected to protect human health and the 
environment by mitigating unacceptable risks and satisfying the RAOs. The Selected Remedial 
Action includes a Final Action to address risks from soils, sediments, and DNAPL in the 
saturated zone serving as a source for groundwater contamination, and an Interim Action to 
address risks from groundwater contamination.  

Implementation of the Final Action is expected to prevent current and future direct contact with 
contaminated soils and sediments that would result in unacceptable levels of risk and to 
minimize the ongoing contamination of groundwater from the presence of DNAPL in the 
saturated zone through removal and/or containment.  
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Implementation of the Interim Action is expected to prevent unacceptable risks due to exposure 
to contaminated groundwater.  

13 STATURTORY DETERMINATION 
 

13.1 Protection of Human Health and Environment 
 
The Selected Remedial Action will achieve protection of human health and the environment by 
preventing direct contact with contaminated soils, sediments, and groundwater at the Site. This 
will be accomplished by (1) shallow excavation of contaminated soils and sediments with 
appropriate covers over the underlying soils and sediments, (2) consolidating excavated materials 
into a Containment Area to be capped, (3) implementing Institutional Controls to protect the 
remedy components, and (4) implementing Institutional Controls to prevent contact with 
groundwater contamination. A final action for groundwater will be selected in a separate 
decision document subject to public participation requirements.  

13.2 Compliance with ARARs 
 
The Selected Remedial Action will comply with ARARs that are not waived. Because 
groundwater is addressed in an Interim Action which will not restore the groundwater to 
beneficial use, EPA is waiving, and the Interim Action portion of the Selected Remedial Action 
will not meet, ARARs establishing groundwater cleanup standards.  
 
13.3 Cost Effectiveness 
 
NCP § 300.430(f)(1)(ii)(D) requires EPA to evaluate cost-effectiveness by comparing all the 
alternatives meeting the threshold criteria (protection of human health and the environment and 
compliance with ARARs) against long-term effectiveness; reduction of toxicity, mobility, or 
volume through treatment; and short-term effectiveness (collectively referred to as “overall 
effectiveness”). The NCP further states that overall effectiveness is then compared to cost to 
ensure that the remedy is cost-effective and that a remedy is cost-effective if its costs are 
proportional to its overall effectiveness. EPA has determined, following an evaluation of these 
criteria, that the Selected Remedial Action is cost-effective in providing overall protection in 
proportion to cost.  

13.4 Utilization of Permanent Solutions to the Maximum Extent 
 
The Final Action utilizes permanent solutions to the maximum extent practicable. The removal 
of DNAPL in the saturated zone, via recovery wells, provides a permanent solution to 
contamination in the subsurface that leads to an ongoing source to groundwater contamination. 
Additionally, the removal of shallow contaminated soils and sediments, installation of covers 
over the underlying soils and sediments, and placement of excavated soils and sediments into the 
on-Site Containment Area allows for a permanent solution to direct contact to the contamination.  
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The Interim Action for groundwater (institutional controls to prevent contact with contaminated 
groundwater) is not intended as a permanent solution and will be supplemented by a future 
remedy to be selected at a later date.  

13.5 Five Year Review Requirements 
 
Because the Selected Remedial Action will result in hazardous substances remaining on-Site 
above levels that allow for unlimited use and unrestricted exposure, a statutory review will be 
conducted every five years after initiation of the remedial action pursuant to CERCLA § 121(c) 
and NCP § 300.430(f)(4)(ii) to determine if the remedial action remains protective of human health 
and the environment.  
 

14 DOCUMENTATION OF SIGNIFICANT CHANGES 
 
While not a fundamental or significant change, EPA notes that in the “Request for ROD 
Amendment Technical Document” and the Proposed Plan, the estimated cost was identified as 
$41,402,000, but the revised estimate documented in this ROD Amendment is $39,645,546. 
Costs were slightly modified for the following reasons: 
 

1. Archaeological Evaluations costs were reduced because of more clarity on the range of 
mitigation alternatives and associated estimated costs for those measures; 

2. Wetlands Construction/Mitigation costs were adjusted to reflect the possibility for on-Site 
restoration of temporary impacts and enhancements of existing on-Site waterways and 
wetlands to accomplish mitigation of permanent wetland impacts; and  

3. Reduced decree of uncertainty in the final remedial action scope, thus reduction of 
Administration and Engineering from 15% to 10%.  
 

There are no additional significant or fundamental changes to EPA’s preferred remedial action as 
a result of public comments.  
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III. RESPONSIVENESS SUMMARY 

KOPPERS CO., INC. (NEWPORT PLANT) 
SUPERFUND SITE 

RECORD OF DECISION AMENDMENT 
NEWPORT / NEW COUSTLE COUNTY, DELAWARE 

 
This section summarizes the questions and comments received during the public comment period 
on the Proposed Remedial Action Plan for ROD Amendment for the Koppers Superfund Site 
issued March 2021. A thirty-day public comment period was held from March 2, 2021 to March 
31, 2021 and an extension to that comment period was held from April 14, 2021 to May 14, 
2021. Due to public health concerns at that time, an in-person public meeting was not held. As a 
substitute for the public meeting:  

1. EPA published, on the internet, a recorded video presentation containing information 
EPA would have shared at the public meeting had the meeting been held in person; and  

2. EPA hosted a question-and-answer session on March 17, 2021 from 6:00pm-7:00pm. 
This session provided an opportunity for the public to raise, with EPA personnel and 
others on the call, questions and issues regarding the Proposed Plan. No members from 
the public called into this public availability session. 

The written comments received during the public comment period for the Proposed Plan and 
EPA’s responses are below.  

1 Comments Received from the National Oceanic and Atmospheric 
Administration (NOAA) 

 

 COMMENT #1: 
NOAA is providing the following comments on the Proposed Remedial Action Plan for 
the ROD Amendment at the Koppers Inc (Newport Plant) Superfund Site. These 
comments are provided as part of CERCLA coordination by lead remedial agencies with 
natural resource agencies in the remedial selection process. NOAA's primary concern as a 
natural resource trustee are the resources and habitats in Koppers Marsh. The ROD 
Amendment, especially as it relates to groundwater, indicates that there are no current 
migration pathways from the Site to the marsh.  NOAA accepts this conclusion based on 
the technical review of EPA hydrologists and recognizes this pathway will be monitored 
in the future. 

 
o EPA RESPONSE:  
EPA acknowledges your statement.  
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 COMMENT #2: 
The wetlands at the site include non-tidal and tidal freshwater wetlands. It should be clearly 
presented whether the potential wetland mitigation bank referenced numerous times in the 
Plan was intended for non-tidal or tidal wetlands or both. It appears it was just for non-tidal 
wetlands.  Mitigation banking for DE DOT is no longer being explored at the site. Section 
II.F states that "Beazer is no longer interested in using the site for mitigation banking". This 
should not be confused with EPA and Beazer's requirements for wetland mitigation for 
impacts at the site from the remedy which should be done on site. The impacts to the marsh 
from remedial construction, although modified in this proposed plan, are significant and have 
been known for well over a decade. Natural resource trustees (NOAA, USFWS, and 
DNREC) have presented their concerns regarding wetland impacts and wetland mitigation 
strategies to EPA and Beazer on numerous occasions, including a formal presentation at a 
Koppers Site meeting in 2008. To date, EPA and Beazer have been non-committal in a 
wetland mitigation approach and it is further deferred in this proposed plan. That should not 
be acceptable and is not consistent with the intent of CWA Section 404 ARARs. 

 
o EPA RESPONSE: 
This ROD Amendment has made it clear to clarify that the mitigation goals will 
include ensuring no net loss of wetlands and that the preference will be to target in-
kind (i.e., type and function) mitigation within the Christina River watershed. 
Implementation of the remedy will result in no net loss of wetlands or their 
functionality. EPA will continue to work with the appropriate Federal and State 
regulators to ensure all appropriate and applicable regulations are complied with.  
 
The appropriate wetland regulations have been identified as ARARs. Upon 
finalization of the ROD Amendment, a final remedial design will be developed to 
address the components of this ROD Amendment. The remedial design will include 
the development of wetland mitigation strategies. Until a remedial approach has been 
approved, it is premature to move any mitigation planning beyond a conceptual 
phase.  

 
 COMMENT #3: 

The Koppers Site current conditions allow for a more comprehensive approach to the Site 
remediation which includes benefits to site wetlands. Contamination in Koppers Marsh is 
largely reported to be in the wetland channels. These wetland channels have been 
significantly altered historically (straightened and dredged with raised banks from spoils) and 
the current wetland channel network does not allow for good tidal wetland 
hydrological processes for the marsh plain. Capping the sediments in place and maintaining 
the current channel network will further impact the marsh and significantly impact potential 
future tidal wetland restoration efforts. Tidal freshwater wetlands are some of the most 
impacted wetlands in the Delaware Estuary. The Koppers Marsh is the highest priority 
freshwater tidal marsh restoration project in New Castle County and the State. 
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The EPA and Beazer should consider completely filling in the contaminated, highly 
altered, non-functioning existing channels (in red above) using clean material from 
Koppers Marsh as part of a comprehensive marsh cleanup and wetland mitigation project. 
This material would come from newly excavated channels (in yellow) that would restore 
the marsh hydrology and functionality and a healthy channel network. It would also 
provide better containment of the contamination in the existing channels by taking flow 
out of those channels; it would also minimize and/or potentially eliminate the need to 
bring new capping/fill material to the site.  

o EPA RESPONSE: 
EPA’s remedial action targets specific releases and threatened releases of hazardous 
substances contributing to risks to human health and the environment from 
operations at the former wood treatment facility. Some of the contamination that is 
the subject of the remedial action is found in marsh areas and EPA selected action by 
considering the selection criteria established in the National Contingency Plan. The 
selected action to address contamination in the marsh areas does not include 
complete filling of channels as described in your comment. The comprehensive marsh 
cleanup project to which you refer is not needed to address the human health and 
environmental risks to which the EPA’s Superfund program must respond. Though 
there may be value in completing such work (we make no judgement about that here) 
it is not within the Superfund program’s jurisdiction.  
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 COMMENT #4: 
Wetland mitigation is not just required for permanent losses and the mitigation is not limited 
to new “creation”.  Creation of new tidal wetlands will be very difficult.  There are no 
wetland banks appropriate for mitigation needs for this site in the State.  In addition, if 
mitigation is not conducted at the site this could present environmental justice concerns for 
the Newport community. Note the Koppers site is adjacent to another Superfund Site, 
DuPont Newport, where some mitigation was performed “on site”.  

 
o EPA RESPONSE: 
EPA acknowledges NOAA’s concerns. See the response to Comment #2.  

 
 COMMENT #5: 

Page 8 indicates that previously in the 2005 ROD wetland mitigation would be performed on 
site (for non-tidal wetlands) ... “Where wetlands were to be created (for wetland banking and 
to restore wetlands damaged by the cleanup at the Site) excavation would remove TPAH 
concentrations exceeding 150 ppm.”   Note these new wetlands would not have addressed 
tidal wetlands however the concept of addressing wetland avoidance, minimization, and 
mitigation on Site was included.  It should be included in the current ROD Amendment; tidal 
wetland mitigation can no longer be pushed off into the future with an unknown outcome. 

 
o EPA RESPONSE: 
EPA acknowledges NOAA’s concerns. See the response to Comment #2.   

 
 COMMENT #6: 

Page 10 “Under the 2005 Remedy, if the containment area(s) extended into wetlands areas, 
Hershey Run would be relocated away from such areas. An evaluation of the hydrodynamics 
of Hershey Run was to be included in the remedial design to determine the optimal 
configuration of the new channel. The new channel would not alter in any negative way the 
existing capacity of Hershey Run for the conveyance of water and would not cause drainage 
changes that promote flooding upstream.” Note the function of a tidal wetland channel is not 
to “convey water” out of the wetland but to allow for flooding of the wetland on a periodic 
basis. Without this the function of a tidal wetland is significantly reduced eliminating aquatic 
habitats and encouraging invasive species as well as transmitting sediments/solids out of the 
marsh and into the Creeks and Rivers. This is another important function of a marsh that is 
being lost (water quality and sediment/nutrient retention). 

 
o EPA RESPONSE: 
The text cited is referring to the concern that channel alterations would have impacts 
upstream of the Site, negatively impacting flow into the downstream portions of 
Hershey Run. One of the functions of a tidal wetland channel draining an upstream 
watershed is to convey water, particularly during storm events. The capacity issue 
was raised by both EPA and NOAA representatives during planning meetings and, in 
part, resulted in the hydrodynamic evaluation that was performed. The study 
demonstrated that the proposed realignment of Hershey Run will not produce erosive 
velocities, will not negatively impact surface water elevations, and will not produce a 
net change in waterway hydraulics from the existing conditions at the Site. Additional 
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evaluation of channel stability will be conducted, as indicated in the performance 
standards in this ROD Amendment.  

 
 COMMENT #7: 

Off-site tidal wetland creation will be extremely difficult; there are no mitigation banks for 
this type of wetland restoration in DE. Restoration of wetlands (versus creation) is an 
acceptable mitigation approach. The Koppers Marsh is one of the few remaining areas in 
NCC and the State to perform freshwater tidal wetland restoration. The proposed plan needs 
to address this requirement as part of the overall plan and not keep deferring the 404 
requirements. “The Site will no longer be used for a wetland mitigation bank. Therefore, the 
removal of deep contamination that would have been necessary to create wetlands for 
banking purposes is no longer necessary. However, wetlands that are negatively impacted by 
cleanup activities would still be addressed through on-Site or off-Site mitigation 
strategies.” The wetland mitigation needs to be evaluated now!  

 
o EPA RESPONSE: 
EPA acknowledges NOAA’s concerns. See the response to Comment #2 
 

 COMMENT #8: 
Page 19 “Coordination with the appropriate regulatory agencies will be conducted to 
ensure that mitigation efforts satisfy applicable or relevant and appropriate substantive 
requirements in state and federal laws and regulations pertaining to impacted wetlands at 
the Site.” Please identify who these agencies are (ACOE, NOAA, USFWS, and DNREC) 
and when EPA/Beazer anticipates this occurring. Trustee agencies have been trying to 
coordinate on wetland issues at the site for over a decade or more. The time to coordinate 
is now!! 

 
o EPA RESPONSE: 

EPA will continue to communicate and coordinate with the appropriate USACE 
and DNREC wetland personnel to ensure that the substantive wetland 
requirements will be met.  

 
 COMMENT #9: 

Page 19: “Areas where wetlands are negatively impacted will be addressed using on-Site 
or off-Site mitigation strategies to result in a no net loss of wetlands.”  The requirement is 
not just no net loss but no loss in function.  The functionality of the marsh has been 
impacted for several decades from activities from the Site and won't just begin with the 
construction of the remedy 

 
o EPA RESPONE:  

Please refer to EPA’s Response to Comment #2 in regard to addressing the loss 
of wetland function. The amount of compensatory mitigation that may be required 
will be addressed during the development of the wetland mitigation plan and will 
be subject to regulatory review.   
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 COMMENT #10: 
Page 20 ... “Surface water, sediments, and biota will be monitored to demonstrate that 
risk has been reduced to acceptable levels and that the remedy continues to be effective. 
A comprehensive monitoring plan will be developed as part of the Remedial Design, 
which will include monitoring and maintenance of the respective covers associated with 
the ROD Amendment.”  

 
A new baseline of ecological conditions should be conducted before and after the remedy 
implementation.  There has been limited, if any, characterization of the Koppers Marsh 
since the previous ROD and the baseline conditions, in terms of sediment quality and 
biological communities in the Marsh, are not well characterized.  A baseline will be 
required to evaluate impacts, positive or negative, from remedial activities in the 
Marsh.  Monitoring of site ecological restoration will be required as part of the 
Remedy.  I am not suggesting the baseline ecological risk assessment be re-done however 
it should be updated based upon the elapsed time. 

 

o EPA RESPONSE:  
An ecological monitoring program will be developed during the remedial design 
process as part of the overall site monitoring program. The program will include 
the establishment of current pre-remedial or baseline conditions, which will be 
used to help assess the effectiveness of the Final Action. The ecological 
monitoring program will be informed by the findings of the Baseline Ecological 
Risk Assessment.  

 
 COMMENT #11: 

Page 21 Table: “The ROD Amendment includes excavation of contaminated sediments 
and marshes to a depth of two feet below ground surface, installation of a reactive core 
mat over the underlying sediments, and installation of two feet of clean fill consisting of 
at least 6” of a vegetative layer.” A 6" vegetative layer in a freshwater tidal wetland 
channel will be difficult to maintain and is not a natural type of habitat feature. 

 
o EPA RESPONSE:  

EPA understands there will be areas that may not be suitable for a six-inch 
vegetative layer (for example, where there is active running water/where 
vegetation would be submerged completely underwater). It is not EPA’s intent to 
include a 6” inch vegetation layer in areas where it is not suitable. The 
performance standards for the 6” inch vegetation layer have been updated to 
include this requirement where applicable.  

 
 COMMENT #12: 

Page 27.  Long Term Effectiveness: The suggested approach to completely capping the 
contaminated channels and restoring a marsh channel network will be more permanent 
than capping the material in an open channel.  It would also eliminate the need to bring 
capping material on site (short term effectiveness - Page 28) and allow for one 
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construction event in the Marsh if wetland mitigation were to be performed in the Marsh 
as suggested. 

 
o EPA RESPONSE: 

The Selected Remedial Action is intended to address identified contamination and 
risks presented thereby without impacting other areas of the marsh. Because the 
Selected Remedial Action focuses on identified contamination, it will be effective 
in both the short-term and long-term. It will also be implementable as it will 
address the contamination directly. Please see response to Comment #3 for 
additional information.  

 
 COMMENT #13: 

Page 30 - The Costs should include the “costs” for wetland mitigation.  Off-site wetland 
mitigation opportunities will be more limited and likely much more expensive to meet the 
mitigation requirements 
 

o EPA RESPONSE: A cost breakdown of the Selected Remedial Action is provided 
in Table 1: Cost Breakdown and includes costing for wetland mitigation.    

2 Comments Received by the Delaware Ornithological Society (DOS) 
 

 COMMENT #1: 
The Delaware Ornithological Society (DOS) is an all-volunteer, 501(c)3 nonprofit 
representing hundreds of members in Delaware and adjacent states. Our mission is the 
promotion of the study of birds, the advancement and diffusion of ornithological knowledge, 
and the conservation of birds and their environment. 

 
DOS respectfully requests a 60-day extension of the Public Comment Period for the Koppers 
Inc. Newport, Delaware Proposed Remedial Action Plan in accordance with 40 
CFR§300.430(f)(3)(i)(C), viz. “Upon timely request, the lead agency will extend the public 
comment period by a minimum of 30 additional days.” 

 
A 60-day extension is necessary in order to allow our organization to better assess the 
potential impacts of the Proposed Plan and the long-term effectiveness and permanence of 
the EPA’s preferred alternative on biotic resources and habitats at the site and in the adjacent 
tidal marshes of the Christina River watershed. 

 
In light of the complexity of the issues associated with the Site, the long history of the 
Administrative Record on this Site, the proposed change in end use of the Site (no longer 
proposed for wetland banking), and the extensive associated changes to the proposed 
preferred alternative as compared with that of the prior ROD (including significantly more 
impact to tidal marshes as a result of the reconfigured onsite containment area), an extension 
is necessary for community organizations like ours to be able to conduct a thorough review 
and prepare meaningful comments on the Proposed Remedial Action Plan. 
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In addition, the unusual circumstances associated with the Covid-19 pandemic require an 
extension of the comment period to allow members of the public and interested community 
organizations time to further explore questions associated with Proposed Plan. A 30-day 
comment period following a prerecorded video in lieu of a Public Meeting is insufficient. 
Further, it is concerning that although a virtual question and answer session was apparently 
held by phone on March 17th (only two weeks before the comment period expiration) no 
recording or transcript of that session appears to have been made available to the public via 
the EPA website. 

 
We also feel it is important to emphasize that the ecological investigation activities at the site 
(summarized in the May 2003 Remedial Investigation Report) were conducted at least 17 
years ago at this point, and the conservation and regulatory status of many species and 
habitats has changed since then. In addition, in our preliminary review of the 2003 Remedial 
Investigation Report, we note that the off-site reference marsh (Churchman’s Marsh) that 
was chosen was one that had been heavily impacted by past use (prior impoundment) and 
thus was an inappropriate choice of reference site for the ecological investigation and risk 
assessment. 

 
The Christina River marshes are now the only remaining completely freshwater tidal marsh 
systems in Delaware, and their conservation importance has increased accordingly over the 
past two decades. Much new scientific literature has also become available since 2005 that is 
relevant to this project in terms of impacts of contaminants of concern to relevant ecological 
receptors (e.g. Bianchini and Morrisey 2018, Bonisoli-Alquati 2020, Wallace et al. 2020), 
further necessitating an extended period of public review and comment.  

 
In light of all of these concerns, we urge you to extend the Public Comment Period on this 
Proposed Remedial Action Plan by no less than 60 days. Thank you for considering this 
request. 

 
o EPA RESPONSE:  

In response to the request for additional comment period, EPA extended the 
comment period from April 17, 2021 through May 17, 2021. The virtual question 
and answer session provided an opportunity for all members of the community to 
raise concerns on the Proposed Plan. If the question and answer session had been 
in person, the date would likely have been similar, as EPA prefers holding the 
comment period near the mid-way point of the review period to allow the public 
an opportunity to review the Proposed Plan and formulate questions they may 
have. Furthermore, during the question and answer session, no members of the 
community joined the call, including DOS. The transcript is available in the 
administrative record; however, the transcript merely includes time checks as 
there were no questions asked.  
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2.1 Additional Comments Received from the Delaware Ornithological Society 
 
The Delaware Ornithological Society (DOS) is an all-volunteer, 501(c)3 nonprofit representing 
hundreds of members in Delaware and adjacent states. Our mission is the promotion of the study 
of birds, the advancement and diffusion of ornithological knowledge, and the conservation of 
birds and their environment. DOS has a long history of leadership in the study and conservation 
of birds and bird habitats in the Christina River main stem watershed, including extensive avian 
surveys conducted at Churchman’s Marsh just upstream of the Site, and at the Russell W. 
Peterson Wildlife Refuge (Wilmington Marsh) downstream near Wilmington.  DOS welcomes 
the opportunity to comment on the Proposed Remedial Action Plan (PRAP) for Record of 
Decision (ROD) Amendment. As Chair of the DOS Conservation Committee, I have prepared 
the following comments on behalf of the organization. 
 
Our concerns with the PRAP and ROD Amendment are summarized as follows: 
 

 COMMENT #1: Single Containment Area Located in Current Tidal Wetland 
We question the movement of contaminated material that is currently located in upland areas 
of the site to a single containment unit that will be created from (and ultimately surrounded 
on three sides by) tidal wetlands of Hershey Run. Moving additional contaminated soil and 
sediment material (beyond that which already occurs within the tidal wetlands) into a unit 
that would expose wetland receptors to immediate contamination should barrier walls leak or 
fail reduces the long-term effectiveness and permanence of the remedy and may not 
adequately protect the most sensitive ecological receptors in the future. A separate 
containment area located in the upland as far as practicable from the tidal marsh or other 
surface waters would be a more cautious approach for materials not already occurring in the 
existing marsh and channel and would result in significantly less contaminant load available 
for potential release into the surrounding marshes should failure of the containment unit 
occur.  

 
o EPA RESPONSE:  

EPA selected the location for the Containment Area because it is where the 
greatest extent of Site contamination is located. The remedy is more effective in 
the short term with the Containment Area in this location because it will reduce 
the amount of excavation that will be necessary, and limits the extent of DNAPL 
recovery via recovery wells because the DNAPL in the saturated zone in this area 
will be confined by the Containment Area and the barrier walls. This approach is 
also more implementable, as it reduces the amount of excavation, and places the 
Containment Area in a location that encapsulates the greatest extent of 
contamination. Additionally, monitoring of the Containment Area/barrier walls 
will occur to evaluate the Containment Area/barrier walls effectiveness and 
ensure it does not allow for contamination inside the Containment Area/barrier 
walls from migrating outside of the Containment Area/barrier walls. This 
approach ensures the long-term performance of the remedy as well.  
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 COMMENT #2: Permanent Loss of Over 8 acres of Tidal Wetland Without Local 
Mitigation Commitment 
 

The tidal wetlands of Hershey Run are significant resources since the Christina River holds 
the last remaining freshwater tidal systems in Delaware. These marshes are important 
foraging habitat for colonial waterbird Species of Greatest Conservation Need including 
Snowy Egret, Glossy Ibis, and Black-crowned Night Heron. The modified remedy would 
permanently destroy 8.18 acres of tidal wetlands, and the realignment and armoring of 
Hershey Run would permanently impair the ecological function of a significant reach of tidal 
creek channel. 

 
If technical approaches cannot be identified to protect these wetlands from permanent 
destruction, then DOS strongly urges mitigation for all wetland and channel impacts from 
remedial actions at the site to be ecologically and functionally equivalent and for mitigation 
to be conducted as close as possible to the Site (either on site, or at a minimum, within the 
Christina River mainstem watershed) to maintain available habitat and system-wide 
ecological function within the immediate area of the Site. 

 
o EPA RESPONSE:  

EPA anticipates that remediating contaminants present in the wetland which pose 
an unacceptable risk will increase the ecosystem services provided by the 
wetlands as well as their overall heath. If negative impacts to wetlands, including 
loss of acreage, occur during that remediation, EPA will address those impacts, 
as required by the substantive state and federal regulations. The details of such 
wetland mitigation planning will be further evaluated after the ROD Amendment 
is issued and during the development/finalization of the Remedial Design. EPA 
understands DOS’s concerns with maintaining ecologically and functionally 
equivalent wetland mitigation as close to the Site as possible and it is EPA’s 
preference (but not obligation) to conduct wetland mitigation on-Site or within 
the Christina River watershed.  
 

 COMMENT #3: Major Changes to Remedial Alternative Without Update of 
Ecological Risk Assessment Data  
Much new scientific literature has also become available since 1997 that is relevant to 
this project in terms of impacts of contaminants of concern on relevant ecological 
receptors (e.g. Bianchini and Morrisey 2018, Bonisoli-Alquati 2020, Wallace et al. 2020). 
 
We assert that the avian NOAEL (No Observable Adverse Effect Limit) and LOAEAL 
[sic] (Lowest Observable Adverse Effect Limit) used in the 1997 Ecological Risk 
Assessment (ERA) are no longer accurate based upon currently available science, which 
may affect the conclusions for three of the twelve Assessment Endpoints (Endpoints 7-9). 
The Effects Limits for birds for the ERA were based upon a single study of non-native 
European Starlings that is now nearly thirty years old (Trust 1993). 
 
Recent work by Bianchini (2018) found dramatic sublethal effects of TPAHs on weight 
gain of Sanderlings (a native bird and more relevant receptor species for tidal wetland 
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sites) at doses as 
demonstrated NOAELs and LOAELs for TPAHs based upon more current and relevant 
literature are at least four orders of magnitude lower than was used in the 1997 ERA. The 
PAHs used in the Bianchini (2018) study included a nearly identical set of low and high 
molecular weight PAHs as those documented at the Koppers site. Using updated 
LOAEALs based on relevant studies such as this would be particularly important for 
Assessment Endpoint 8, Protection from Direct Toxicity Effects and Reproductive 
Impairment of Worm-eating Birds Utilizing the Site. 
 
Because of new data available on important sublethal effects to birds of low-dose PAHs, 
sediment and soil cleanup criteria levels for the Koppers site should be reevaluated to 
assure adequate protection of both resident and migratory birds. American Woodcock, 
the species selected for receptor assessment endpoint 8, has declined sharply throughout 
the region and within Delaware and is now a species of conservation concern, indicating 
additional importance of updating ERA data and reevaluating cleanup criteria with 
current science in mind. 

 
o EPA RESPONSE:   

EPA agrees that new scientific literature has become available that is applicable 
to understanding PAH exposure and the resultant effects. EPA has reviewed the 
cited studies, considering their methods and results as they apply to site 
conditions, the baseline ecological risk assessment that informed the 2005 ROD, 
and this ROD Amendment. The remedial footprint as defined in this ROD 
Amendment is expected to result in significant reductions in receptor exposure to 
bioavailable Site contaminants resulting in the reduction of unacceptable 
ecological risk by either removal or containment. Post-remedial monitoring will 
be designed to ensure that the remedy is protective of ecological receptors and 
exposure to any residual site contaminants will not result in an unacceptable risk.  

 
 COMMENT #4: Major Changes to Remedial Alternative without updating 

Ecological Investigations 
We also feel it is important to emphasize that the ecological investigation activities at the site 
(summarized in the May 2003 Remedial Investigation Report) were conducted at least 17 
years ago at this point and updates to this data would better inform design and construction of 
remedial action with regard to minimizing construction and post-construction impacts to 
species of conservation concern occurring on site, including the species of birds mentioned 
above, as well as other birds documented on site including the State Endangered American 
Kestrel, and Species of Greatest Conservation Need such as Wood Thrush, Scarlet Tanager, 
Worm-eating Warbler and others. This applies to non-avian species of concern as well, 
including Spotted Turtle and Box Turtle, among others. 

 
o EPA RESPONE:  

EPA strongly recommends that the determination of the potential presence of 
species of special status occur prior to every major project milestone.  EPA will 
ensure that the appropriate consultations will be performed as part of the design 
process, and as part of the planning of remedial activities.  
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 COMMENT #5: Inappropriate Specified Soil and Plant Materials for Proposed 

Restoration 
The 2013 Pre-Final Design Report prepared by Langan indicates the use of coarse sands 
to backfill excavated areas of Hershey Run channel, as well as 18” of “select fill” to 
restore the marsh platform. According to design documents, “select fill shall consist of 
crusher run aggregate with a gradation that meets Maryland Department of 
Transportation CR-6, DelDOT Type B Crusher Run, PennDOT 2A or Engineer-approved 
alternate.” Neither of these material types are appropriate for ecological restoration of 
tidal wetlands and would not constitute restoration in kind for this wetland community. 
The tidal marshes of this area are composed of fine-textured organic soils with complex 
biogeochemical properties and restoration soils would need to be specifically designed to 
closely mimic natural marsh soils in texture, bulk density, and organic carbon content in 
order for the tidal marsh to be considered successfully restored to ecologically functional 
condition. In addition, the plant specifications proposed by Langan in the Pre-Final 
Design Report for revegetation contain numerous inappropriate species for the local site 
conditions. For example, Juncus roemerianus, Kosteletzkya virginica, and Myrica 
pensylvanica do not occur in the fresh tidal marshes of the Christina River. Ample 
reference sites are available along the river from which to derive appropriate plant 
materials specifications for each habitat. The extensive botanical plot data collected as 
part of the Remedial Investigation Report is also helpful here, and consultation with local 
experts, including Delaware’s State Botanist would be warranted for these plant 
communities. The combination of inappropriate soil and vegetation specifications 
indicates a lack of understanding of the system to be remediated and warrants a lack of 
confidence in the quality of any restoration work undertaken. If these habitats are not 
correctly restored, they will be of little future value to birds or other wildlife. 

 
We recommend that EPA require that a qualified ecological restoration professional with 
expertise in tidal freshwater marsh systems and knowledge of local conditions and plant 
communities supervise final design and implementation of ecological restoration at the 
site. This could be a Professional Wetland Scientist (PWS) or Certified Ecological 
Restoration Practitioner (CERP) with knowledge of Mid-Atlantic tidal freshwater marsh 
restoration. It is of critical importance that post-remediation ecological restoration of 
these tidal wetlands is designed and carried out by competent ecological professionals 
with the advice and input of local experts from the Delaware Department of Natural 
Resources. 

 
o EPA RESPONSE:  

EPA will review the remedial design required to be submitted under the ROD 
Amendment to ensure that it identifies appropriate materials, including plant 
materials, to be used for the restoration. It must be noted that the materials 
selected for restoration of the remediated areas may not necessarily be consistent 
with what would typically be selected for ecological restoration projects as the 
goals of permanence and long- term stability of the remedy take precedence. The 
EPA has used, and will continue to use, appropriate and qualified professionals. 
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3 Comments Received by the United States Fish and Wildlife Service 
(USFWS) 

 
 COMMENT #1: 

The Service concurs with the comment letter sent by Simeon Hahn of the National 
Oceanic and Atmospheric Administration. Key points from that letter focus on the 
opportunities for wetland restoration. As the NOAA notes, “Capping the sediments in 
place and maintaining the current channel network will further impact the marsh and 
significantly impact potential future tidal wetland restoration efforts. Tidal freshwater 
wetlands are some of the most impacted wetlands in the Delaware Estuary. The Koppers 
Marsh is the highest priority freshwater tidal marsh restoration project in New Castle 
County and the State.” 

 
o EPA RESPONSE: 

 Please refer to EPA’s response to NOAA Comment #2 under Section 1 of this 
Responsiveness Summary section. Capping the sediments is intended to address 
the levels of contamination in the sediments which pose unacceptable risk to 
ecological receptors. If negative impacts to the marsh occurs during the 
remediation, EPA will address those impacts, as required by the substantiative 
state and federal regulations.  

 
 COMMENT #2: 

The Service agrees with Mr. Hahn’s statements, “A new baseline of ecological conditions 
should be conducted before and after the remedy implementation. There has been limited, 
if any, characterization of the Koppers Marsh since the previous ROD and the baseline 
conditions, in terms of sediment quality and biological communities in the Marsh, are not 
well characterized. A baseline will be required to evaluate impacts, positive or negative, 
from remedial activities in the Marsh. Monitoring of site ecological restoration will be 
required as part of the Remedy.” 

 
o EPA RESPONSE: 
 Please Refer to EPA’s Response to NOAA Comment #10 under Section 1 of this 
Responsiveness Summary section.  

 
 COMMENT #3: 

The Service recognizes that a Baseline and Performance Monitoring Plan will be 
developed as part of the Remedial Design. The key monitoring indicators should include 
benthic community abundance and diversity; sediment chemistry; sediment toxicity tests 
with invertebrates and larval fish; and evaluation of histopathology in resident 
mummichogs (Fundulus heteroclitus) compared with collections from reference areas. 
 

o EPA RESPONSE:  
Please Refer to NOAA Comment #10 under Section 1 of this Responsiveness 
Summary section. The monitoring indicators will be discussed during the 
development of the ecological monitoring program development.  

-
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4  Comments Received by Christina Conservancy, Inc. 
 

I am writing you on behalf of the Christina Conservancy in response to the request for public 
comment on EPA’s Proposed Remedial action Plan (PRAP) for Record of Decision (ROD) 
Amendment for the Koppers Inc. superfund site located in Newport, DE.  
 
The Christina Conservancy is a non-profit organization dedicated to promoting the preservation, 
restoration, and appreciation of the historic and natural resources of the Christina River 
watershed. We seek to achieve this by providing financial support, advocacy support, 
communication, education, and leadership in cooperation with state and local agencies, other 
non-profit organizations, businesses, residents, landowners, and user groups to: 

 Provide appropriate and responsible access to the river and associated natural areas; 
 Reduce water pollution to the Christina and its tributaries; 
 Protect and enhance important natural and heritage areas of the watershed; and 
 Engage people in stewardship of the watershed. 

 
In light of this mission, we submit the following comments regarding the Koppers Site PRAP / 
ROD Amendment. Christina Conservancy is pleased to see that actionable remedies for the 
Koppers Site are moving forward, and we hope to continue to engage with EPA and Beazer East, 
Inc. with regard to the process of remediation and restoration of this important site. 
 

 COMMENT #1: CBR4 Initiative 
We would like to make the parties aware of a relevant initiative, the Christina 
Brandywine River Remediation, Restoration, and Resilience (CBR4) Initiative, a 
collaborative project of business, nonprofit, and state entities. 
 
CBR4 is a river-scale remediation, restoration, and resilience initiative to address legacy 
toxic contamination, restore native ecology and prepare for the changing climate as well 
as other threats to river health in the lower Christina River and tidal Brandywine River. In 
alignment with DNREC's WATAR program, the project goal is to make the rivers 
fishable, swimmable and drinkable in the shortest timeframe possible. CBR4 success will 
take multiple years to achieve, will require the efforts of various partners and will 
continue stepwise as project funding becomes available. The current phase, from 2021 
through 2022, has two projects advancing simultaneously: a sediment remediation 
feasibility study and a planning effort that seeks to articulate the strategies, projects, and 
framework needed to restore the lower Christina and Brandywine Rivers to health. 
 
In the fall of 2020, American Rivers and the Christina Conservancy were awarded a two-
year grant from the National Fish and Wildlife Foundation (NFWF) to engage with 
experts, the public, and stakeholders to create a long term remediation, restoration and 
resiliency plan for the lower Christina and Brandywine Rivers. The plan will provide 
both a compelling vision for a future Christina-Brandywine Riverfront that thrives 
economically and environmentally, and a practical blueprint to guide decision-making 
and to leverage resources for key projects and activities. The project area for this grant is 
from Newport downstream to the mouth of the Christina, with a similar planning effort 
anticipated in the near future for the next reach upstream. 
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o EPA RESPONSE:  

EPA acknowledges the statement provided by the Christina Conservancy.  
 

 COMMENT #2: Wetland Impacts 
In the context of this initiative as well as our organization's mission, Christina 
Conservancy is understandably concerned about the proposed permanent loss of over 8 
acres of freshwater tidal wetland by placement of a single containment unit at the Site the 
footprint of which falls mostly within the current tidal marsh. It is our understanding that 
there are DNAPL removal technologies using well-based recovery to be implemented 
elsewhere on site and we are curious as to whether those technologies could also be 
employed to remove deep saturated DNAPL from the Hershey Run marsh, in 
combination with partial channel and marsh excavation, reactive core mat placement, 
backfilling and marsh restoration, as opposed to a permanent loss of tidal wetlands. It is 
unclear from the current documents whether the feasibility of a wetland restoration 
approach has been assessed. 
 
We urge Beazer and EPA to prioritize minimizing permanent impacts to tidal wetlands 
and for those impacts that are unavoidable, to locate any wetland mitigation required as a 
result of this project either on site, or as close as practical to the site within the lower 
Christina River watershed. We are willing and able to help identify potential mitigation 
areas and projects that would restore functionally and ecologically meaningful freshwater 
tidal wetlands in the watershed while fulfilling the mitigation requirement for this project. 
We also strongly urge that mitigation be in the form of restoration of historic or degraded 
wetlands, as opposed to de nova wetland creation. Created wetlands are almost never able 
to achieve the ecological and functional properties of intact or even restored wetlands, 
and this is especially true when mitigating for tidal wetland loss. 
 
We also encourage the use of green infrastructure and ecologically sensitive design 
approaches along the armored stretch of Hershey Run after realignment. Creating living 
shorelines or other "softening" in association with the riprap hardened banks will help 
restore ecological function to this artificial channel conveyance. 

 
o EPA RESPONSE:  

The Final Action incorporates the elements of shallow channel and marsh 
excavation, reactive core mat placement, backfilling and marsh restoration. In 
regard to the extent of contamination within the footprint of the Containment 
Area, please refer to EPA’s Responses to Comment #1 of Section 2.1 of the 
Responsiveness Summary section and Comment #2 of Section 1 of the 
Responsiveness Summary section.  
 
EPA appreciates the Conservancy’s offer to assist with identifying potential 
mitigation areas and will strongly encourage such outreach during the 
development of the wetland mitigation strategy and plan.  
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EPA has, and will continue to, strongly advocate for the use of green 
infrastructure, the minimization of hardscaping, and the integration of design 
elements which provide ecosystem services.  

 
 COMMENT #3: Site Biodiversity 

Christina Conservancy works to protect the imperiled biodiversity of our watershed 
through education, surveys (bioblitzes conducted throughout the watershed), and 
advocacy. We applaud Beazer for committing to the protection of a rare plant species 
(Gentiana andrewsiz) with protective fencing during construction. 
 
In an urbanized and impacted watershed like the lower Christina, we are encouraged that 
biotic surveys conducted during the remedial investigations at the Koppers site in the 
1990s revealed persisting populations of a number of species of state and regional 
conservation concern. While most of these species lack legal protection at the state or 
federal level, we strongly urge Beazer and EPA to work with us to develop a proactive 
protection plan for these species that would minimize construction impacts and provide 
suitable postconstruction habitat. 
 
Species of particular concern include Tier 1 Species of Greatest Conservation Need in 
Delaware that are terrestrial (Eastern Box Turtle) and vernal wetland (Spotted Turtle) 
species that are limited in their ability to escape extensive construction impacts at the site, 
but that could be protected by appropriate drift fencing in combination with trapping and 
location to undisturbed portions of the site. We appreciate EPA's inclusion of 
Performance Standard #2 "Translocate faunal populations present in intended excavation 
areas to alternate suitable locations in advance of excavation activities" (2005 ROD, 
p.36). Significant mitigation of impacts to these species could be achieved by 
collaboration with our organization as well as experts from the Delaware Department of 
Natural Resources Species Conservation and Research program. 
 
Lastly, we request that EPA and Beazer consult with Delaware's state botanist and other 
appropriate experts regarding plant species to be used in any revegetation or seeding of 
the site after construction. Our organization can also provide lists of site appropriate 
plants for this project. Too often, remediation projects are revegetated without regard for 
locally appropriate ecological reference communities and plant choices. 
 
We look forward to the completion of this project and to a healthier future for the 
Christina River. Please reach out to our organization to discuss any of these proposed 
approaches further and we will be glad to be of assistance. 

 
o EPA RESPONSE:  

EPA will encourage the inclusion of the considerations noted and further 
collaborate within the context and limitations of a remedial action on a Superfund 
site. It should be noted that the state must provide concurrence on the ROD 
Amendment and representatives of the state are active participants on the 
regulatory review team.  
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EPA will continue to consult with team personnel with local experience and 
expertise. EPA will also continue to encourage the state to continue to utilize the 
expertise available to them during the review process.  

 

5 Comments Received by Beazer East, Inc.  
 

5.1 General Comments:  
  

As to certain statements made by EPA in its Proposed Remedial Action Plan and the related Fact 
Sheet, Beazer respectfully requests EPA to be more precise and accurate in how it refers to the 
following three entities:  
 

 COMMENT #1: Koppers Company, Inc. 
Koppers Company, Inc. is the same legal entity as Beazer East, Inc. Koppers Company, 
Inc. (now known as Beazer East, Inc.) was and remains incorporated in Delaware and is 
commonly referred to in shorthand as Koppers. One of its predecessors, Koppers 
Company, was founded in 1902. Koppers Company, Inc. came into existence in 1944 
when several different affiliated companies, including Koppers Company, merged 
together. Koppers Company, Inc. changed its name to Beazer Materials and Services, Inc. 
in 1989 and then to its current name, Beazer East, Inc. in 1990.  

 
o EPA RESPONSE:  

EPA acknowledges this statement. No changes to the description of the Koppers 
Company, Inc. as presented in the Proposed Plan were necessary in that the 
Proposed Plan’s description was accurate. However, EPA notes the pre-recorded 
video made available during the public comment period of the PRAP may have 
incorrectly used the entity names.  

 
 COMMENT #2: Beazer East, Inc.  

Beazer East, Inc. is the same legal entity as Koppers Company, Inc., is a Delaware 
corporation, and is commonly referred to in shorthand as Beazer 

 
o EPA RESPONSE:  

EPA acknowledges this statement. See EPA’s Response to Beazer’s Comment #1, 
above. 

 
 COMMENT #3: Koppers Inc.  

Koppers Inc., is not the same entity as Koppers Company, Inc. Koppers Inc. is a 
Pennsylvania corporation that was originally incorporated in October 1988 under the 
name Pittsburgh Acquisition Corporation, Inc., and then changed its name to Koppers 
Industries, Inc. on December 23, 1988. On December 29, 1988, Koppers Industries, Inc. 
purchased certain wood treating, tar, and coke business assets from Beazer, including all 
trade rights to the name “Koppers.” In February 2003, Koppers Industries, Inc. changed 
its name to Koppers Inc., which today is a publicly traded company wholly separate from 
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Beazer and not a successor-in-interest to Beazer. Koppers Inc. never owned or operated 
the former Newport, DE wood-treating plant.  

 
o EPA RESPONSE:  

EPA acknowledges this statement. See EPA’s Response to Beazer’s Comment #1, 
above. 

 
5.2 Specific Comments 
 
EPA NOTE: The comments below and the particular sections are in reference to the PRAP. 
Sections in the ROD Amendment may not be the same sections of the PRAP 
 

 COMMENT #1: Section II.A 
Beazer suggests this section also mention the BASF plant to the east. 

 
o EPA RESPONSE:  

In response to this comment, EPA has included in the ROD Amendment the fact 
that the BASF plant is located to the east.  

 
 COMMENT #2: Section II. 

Beazer suggests that this section describe general or specific time frames for (1) when 
operations ceased and (2) when wood treatment process equipment and structures were 
dismantled. 
 

o EPA RESPONSE:  
The ROD Amendment includes language that is generally consistent with what is 
in the Remedial Investigation Report. EPA does not have additional information 
to provide in this ROD Amendment.  

 
 COMMENT #3: Section II.C 

“In 1991, Beazer, the successor corporation to Koppers, and DuPont, the Site landowner 
at that time, signed an agreement with EPA…” 

See Beazer’s General Comment above. Beazer is not “the successor corporation 
to Koppers.” Beazer requests the sentence to be redrafted as “In 1991, Beazer and 
DuPont (the Site landowner at that time) signed an agreement with EPA”. 

 
 EPA RESPONSE: 

EPA acknowledges this comment and has included language in the ROD 
Amendment to reflect the above comment.  

 
 COMMENT #4: Section II.E 

“As part of the Remedial Design work, Beazer, in consultation with Delaware State 
Historic Preservation Office (DESHPO) and EPA, performed investigations at the Site to 

UAO Bates 00101



65 
 

determine archeological significance and to evaluate eligibility for the National Register 
of Historic Places (NRHP).” 

 Beazer proposes archaeological for archeological. 
 

o EPA RESPONSE: 
EPA has replaced archeological with archaeological in the ROD Amendment.  

 
 COMMENT #5: Section II.F 

Beazer suggests that the caption to section II. F be changed to reflect that the First 
Modification (referenced in the caption to Section II. D) was succeeded in time by a 
Second and Third Modification. 

 
o EPA RESPONSE:  

EPA has changed this heading in the ROD Amendment to “Events Leading to 
Remedy Modification, and Second & Third Modification of the Administrative 
Order.” This section now falls under section 1.6 of this ROD Amendment.  

 
 COMMENT #6: Section II.F 

Beazer notes that this sentence is both inaccurate and inconsistent with what Footnote 2 
describes. Abandonment of wetlands banking was not driven by Beazer’s “lack of 
interest” but because (1) DELDOT’s wetland requirements had been otherwise satisfied 
and (2) data collected during the RD changed what was then-understood about site 
conditions. 

 
o EPA RESPONSE:  

EPA acknowledges this comment and has included language in the ROD 
Amendment to reflect this comment.  

 
 COMMENT #7: Section III 

“Non-tidal wetlands occur in…. K Area….” 

Beazer notes that while this statement appears in the 2005 ROD, Beazer suggests 
correcting for the record that the wetland delineation plan shows K Area not to be 
a mapped wetland area. 

 
o EPA RESPONSE:  

Language associated with the K Area in the ROD Amendment has been removed 
due to the fact the K Area is not a mapped wetland area. According to the 2007 
wetland delineation report, the drawings depicting wetland areas used 
nomenclature/designations that follow the alphabet (A,B,C,D, and K). The 
designation of Area K wetlands is unrelated with the area of dry weathered 
surface creosote designated as the “K-area”. While K-Area is nearby, it is in the 
uplands and is not within the delineated boundaries of the wetlands area 
designated as Area K. Below provides a figure from the 2007 Wetland 
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Delineation report showing wetland areas, and Figure 2 from this ROD 
Amendment is included to depict the K-area.   
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 COMMENT #8: Section IV A. 
“In the 2005 Remedy, the need for deep excavations was driven by the assumption that 
wetland banking would occur at the Site and also to remove saturated DNAPL in the 
subsurface.” 

Beazer questions the vague and potentially confusing use of the term “saturated 
DNAPL” here and throughout the PRAP (IV.D, IV.G, VII, VIII.B.c, VIII.B.d, 
VIII.C, IX.A.2, IX.A.6, X). The term “saturated DNAPL is not defined in the 
PRAP, and to Beazer’s knowledge the term “saturated DNAPL” does not occur in 
the 2005 ROD or subsequent documents. If it corresponds with EPA’s intended 
meaning, Beazer proposes EPA concur with and adopt “DNAPL in the saturated 
zone.” 
 

o EPA RESPONSE:  
The term “saturated DNAPL” and “DNAPL in the saturated zone” hold the same 
meaning. Therefore, EPA has incorporated DNAPL in the saturated zone in 
applicable areas of the ROD Amendment.  

 
 COMMENT #9: Section IV.  

“Excavation of sediments at these deeper depths would have the potential to negatively 
impact the hydrogeology of the area.” 

Beazer is unclear what is meant by the phrase “negatively impact the 
hydrogeology of the area and respectfully requests that EPA clarify and/or expand 
upon its use of the phrase both here and elsewhere in the PRAP (IV. D, VIII.B.a, 
VIII.C.1) 

FIGURE 2 • OF INTEREST SITE PLAN AREAS 
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 EPA RESPONSE:  

After careful consideration, EPA has decided to strike this language from the 
ROD Amendment. The intent of the referenced language was to explain that 
excavations to greater depths to remove the DNAPL in the saturated zone 
increase the potential to induce changes to the subsurface conditions.  

 
 COMMENT #10: Section IV. D.  

“Beazer’s investigations revealed benefits to constructing barrier walls around all four 
sides of what would now be a single containment area.” 

As the containment area is more properly described as an irregular hexagon or 
polygon, Beazer suggests eliminating the word “four” from the sentence here and 
elsewhere in the PRAP (VIII.B.2.b, VIII.C.3, IX.A.4). 
 

o EPA RESPONSE: 
EPA agrees and has included language in the ROD Amendment to address this 
comment.  

 
 COMMENT #11: Section IV.G. 

“EPA has determined that the modified cleanup will focus on soil, sediments, and 
DNAPL source material in a final remedy, and groundwater in an interim remedy to 
addresses certain identified risks.” 

Beazer is unclear what is meant by the phrase “certain identified risks.” Beazer 
suggests incorporation by reference to other documents of record (e.g. 2005 
ROD) or a more fulsome discussion of the risks EPA has in mind in this 
paragraph. 
 

o EPA RESPONSE:  
EPA’s intention in using “certain identified risks” in groundwater was to address 
unacceptable risk to contaminated groundwater through use restrictions to be 
implemented via institutional controls to satisfy the RAOs of this ROD 
Amendment. EPA has included language in the ROD Amendment to clarify this 
issue. Beazer has a later comment requesting “Groundwater use restrictions will 
be implemented to restrict the extraction of groundwater” be removed because 
the groundwater remedy is yet to be finalized. This comment is addressed in said 
comment.  

 
 COMMENT #12: Section V. 

“By addressing the principal threat waste (NAPL) in the soils, sediments, and subsurface, 
groundwater can be further evaluated after the principal threat waste is removed in a final 
remedy.” 

Because the proposed remedy contemplates that NAPL will be addressed via a 
combination of removal and containment Beazer suggests that the phrase 
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“removed in a final remedy” be replaced by “removed and/or contained in a final 
remedy.” 
 

o EPA RESPONSE: 
EPA understands the clarification Beazer proposes and has included clarifying 
language in the ROD Amendment in the Principal Threat Waste section. EPA has 
made additional clarifications to address Principal Threat Waste is (1) the 
DNAPL in the saturated and (2) the surface soils and sediments that act as a 
source for direct exposures. However, it is important to note that the DNAPL in 
the saturated zone outside of the Containment Area is to be removed via recovery 
wells as selected in this ROD Amendment.  
 

 COMMENT #13: Section VII 
Table Row 2: “Prevent unacceptable human health and ecological risks due to exposure 
to contaminated groundwater.” 

Beazer is confused by EPA’s addition of ecological risks to the remedial action 
objectives for groundwater. Sections VI.B and VI.C describe ecological risks and 
cleanup criteria related to soils and sediments, and no ecological risk posed by 
exposure to groundwater. Beazer respectfully requests EPA reconsider its 
classification of this RAO and designate it as “No Significant Difference.” 
 

o EPA RESPONSE:  
The referenced addition reflects the groundwater to surface water exposure 
pathway and considers the potential exposure of ecological receptors to the 
groundwater to surface water interface. O&M activities will be conducted at 
surface water bodies to ensure the remedy continues to protect ecological 
receptors from exposure to contaminated groundwater. Therefore, no change has 
been made in response to this comment.  

 
 COMMENT #14: Section VIII.B.a. 

“As TPAH migrates upward through the reactive core mat, biodegradation will be 
enhanced. … wetland plant community is expected to further facilitate biodegradation…” 

The principle of operation and design of Reactive Core Mats are intended not to 
enhance biodegradation but to inhibit migration of TPAH by acting as an 
adsorptive barrier. Beazer requests that the statement be corrected so as to avoid 
creating the perception that employment of reactive core mats can or should serve 
as a future performance standard or design basis for biodegradation of TPAH at 
the Site. This comment also applies to IX.A.6. 
 

o EPA RESPONSE: 
EPA acknowledges the intended purpose of the reactive core mat and has 
included language in the ROD Amendment to reflect the purpose of the reactive 
core mats is to inhibit migration of TPAHs by acting as an adsorptive barrier.  
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 COMMENT #15: Section VIII.B.b. 

“If monitoring indicates the barrier walls are not functioning as designed, contingencies 
will be in place to control DNAPL migration such as pumping or other active measures.” 

Beazer is concerned about the lack of precision in this statement. As far back as 
the 2005 ROD, active controls were never contemplated as a response to DNAPL 
migration, but as a way to mitigate potential threat caused by too great a hydraulic 
pressure gradient across the barrier wall. Active controls, then, were contemplated 
as a contingency plan for groundwater hydraulic control within the Containment 
Area and to inhibit potential contaminant migration outside the Containment 
Area, if necessary. 
 

o EPA RESPONSE:  
EPA’s intention in this section is to ensure contamination from the Containment 
Area is not migrating from inside the Containment Area to outside of the 
Containment Area, and if there is evidence of such migration, contingencies will 
need to be established to address the threat. In this same section, it is noted a 
monitoring plan will be implemented to gather data regarding hydraulic control 
inside and outside the Containment Area and data outside of the Containment 
Area will be collected to evaluate if contaminated groundwater is migrating from 
the Containment Area. Monitoring will occur both inside and outside of the 
Containment Area to evaluate potential groundwater rise within the Containment 
Area that may pose a hydraulic pressure threat. Groundwater data will be 
collected outside of the Containment Area to evaluate groundwater contamination 
migration that may pose a risk to human health or the environment. If data shows 
increased hydraulic head inside the Containment Area or groundwater 
contamination migrating from inside to outside of the Containment Area, 
additional actions will be taken (e.g., installation of a drain to discharge 
groundwater or pumping of the containment area), with necessary treatment as 
appropriate.” 

 
EPA has further clarified in this document.  

 
 COMMENT #16: Section VIII.B.b. 

“The consolidated materials within the containment area will be capped with a low-
permeability RCRA-modified cap.” 

“RCRA-modified cap” should be struck and replaced by “Modified RCRA cap” 
 

o EPA RESPONSE:  
In response to this comment, the ROD Amendment uses “Modified RCRA cap” 
when referring to the 2005 ROD. With respect to the Selected Remedial Action 
selected in the ROD Amendment, the term “cap” is used instead of “Modified 
RCRA cap” 
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 COMMENT #17: Section VIII.B.c 
“In addition, targeted wells will be monitored to determine if measurable DNAPL is 
entering these wells. Additional DNAPL recovery wells may be added after DNAPL 
recovery begins to further target and remove source material in the subsurface.” 

Beazer questions use of the term “targeted wells” and requests additional 
clarification about which wells are “targeted wells” or how such a determination 
is to be made. Beazer further requests the second sentence to be modified such 
that “Additional DNAPL recovery wells” be added if and only if there is new 
occurrence of DNAPL in existing wells. 
 

o EPA RESPONSE:  
The “targeted wells” are those wells within the Former Process Area and South 
Pond Areas where measurable DNAPL was encountered during the sampling 
reported in the “Supplemental Remedial Design Investigation- 2/2018 Sampling 
of Installed Delineation Wells” report. Further, EPA disagrees with and declines 
to add the suggested language indicating that additional DNAPL recovery wells 
will be installed solely if there are new occurrences of DNAPL. During the 
DNAPL recovery, the data will be analyzed and determinations for additional 
DNAPL recovery wells will be made based on the results.  

 
 COMMENT #18: Section VIII.B.e. 

“Hershey Run will be rechanneled to avoid high contamination areas and where the 
containment area extends into the wetlands area and Upper Hershey Run.” 

Because Section VIII.B.b already discusses the Containment Area, Beazer 
suggests rephrasing this sentence as “Hershey Run will be rechanneled to avoid 
the Containment Area described in VIII.B.b.” 
 

o EPA RESPONSE: 
Making this adjustment does not add or take away from the content of the 
document. Further, the sections in the ROD Amendment have changed from the 
PRAP and therefore there were no changes made to address this comment.  

 
 COMMENT #19: Section VIII.B.e. 

“The study demonstrated that because the water elevations at the Site are dictated by the 
tidal elevations, the proposed realignment of Hershey Run will not have a negative 
impact on the surface water elevations.” 

Beazer suggests expanding this sentence with additional detail. “The study 
demonstrated that the proposed realignment of Hershey Run will not produce 
erosive velocities, will not negatively impact surface water elevations (which are 
largely dictated by tidal elevations), and will not produce a net change in 
waterway hydraulics from the existing conditions at the Site.” 
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o EPA RESPONSE: 
EPA has included language proposed by Beazer in the ROD Amendment to 
address this comment. Additionally, EPA has included language in this ROD 
Amendment to note the design will consider the potential for changed site 
conditions resulting from an increase in surface water velocity, consistent 
inundation, and other effects from rising sea levels and from increased intensity 
and prevalence of storms (including hurricanes and 500-year flow). A climate 
vulnerability assessment will be performed, and the design will incorporate the 
findings.  

 
 COMMENT #20: Section VIII.B.f. 

“The remaining wetland impacts are expected to be temporary due to the removal of 
impacted sediment and dry weathered surface creosote.” 

Beazer suggests: “The remaining wetland impacts due to the removal of impacted 
sediment and dry weathered creosote are expected to be temporary.” 
 

o EPA RESPONSE: 
EPA has included language proposed by Beazer in the ROD Amendment. 

 
 COMMENT #21: Section VIII.B.g 

“Land use restrictions will be established to restrict excavation in areas where clean soil 
or other fill and vegetation has been placed atop contaminated soils or sediments; restrict 
excavation in the in the containment area, protect remedy components, and prohibit 
residential development at the Site. Groundwater use restrictions will be implemented to 
restrict the extraction of groundwater.” 

The first sentence contains a duplicate: “in the in the.” Beazer also requests that 
the second sentence be deleted due to the fact that the groundwater remedy is yet 
to be finalized 
 

o EPA RESPONSE: 
EPA has removed the duplicate “in the in the.” EPA disagrees that the second 
sentence should be deleted. EPA is requiring groundwater use restrictions be 
implemented to restrict the extraction of groundwater as part of the Interim 
Action to address human health and ecological risks due to exposure to 
contaminated groundwater, an RAO in the ROD Amendment. Groundwater use 
restrictions will prevent the unacceptable exposure and therefore are appropriate 
for this ROD Amendment.   

  
 COMMENT #22: Section VIII.B.h. 

“Surface water, sediments, and biota will be monitored to demonstrate that risk has been 
reduced to acceptable levels and that the remedy continues to be effective. A 
comprehensive monitoring plan will be developed as part of the Remedial Design, which 
will include monitoring and maintenance of the respective covers associated with The 
ROD Amendment.” 
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Beazer questions the addition of biota monitoring, which was not contemplated as 
part of the 2005 ROD and which is further corroborated by VIII.C.9’s comparison 
between the 2005 ROD Component and The ROD Amendment of the same 
“Monitoring” remedy as “No Change.” Beazer requests EPA remove biota 
monitoring from VIII.B.h. 

 
o EPA RESPONSE: 

The 2005 ROD entailed full excavation of all contaminated sediments. Because 
there will be contaminated material left in place below the reactive core mat, 
biota monitoring will be necessary to ensure the Selected Remedial Action 
continues to operate as intended. Furthermore, as explained in EPA’s Response 
to Comment #10 of Section 1 of the Responsiveness Summary, an ecological 
monitoring program will be developed during the remedial design process as part 
of the overall Site monitoring program. The program will include the 
establishment of current pre-remedial or baseline conditions, which will be used 
to help assess the effectiveness of the Selected Remedial Action. Biota monitoring 
is necessary in order to establish the effectiveness of the Selected Remedial 
Action.  
 

6 Received from Nearby Resident #1 
 

 COMMENT #1:  
My concern has to do with the traffic impact. 

 
How will the EPA move its equipment to the site? There are no roads available, it seems, 
except for those in Silview. Additionally, where will the equipment be kept and staged for 
the cleanup?? Silview is a very small neighborhood, with very old houses, with plaster walls, 
small roads and many, many children. 

 
We are currently fighting an illegal factory that moved into a vacant building several years 
ago on Crowell Road and has resulted in over 400 tractor trailers traveling down the small 
road of Lindberg Avenue in a monthly period. Speeding and ignoring our stop signs. These 
tractor trailers have cracked our walls, our water pipes and our gas lines. They are 
additionally storing unknown chemicals in several silos that were erected without notice to 
the community and without disclosure of their contents. The last thing this neighborhood 
needs is more truck and heavy equipment on our small roads and more undisclosed, 
dangerous chemicals. 
 
Please let me know the plan for moving equipment in and out of Silview. 
 

o EPA RESPONSE:  
Mobilization routes and access routes will be determined as part of the remedial 
design and prior to the implementation of the Selected Remedial Action. To the extent 
possible, equipment that will be used on the Site will be kept on the Site. However, 
prior to commencement of the Selected Remedial Action, equipment and materials 
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will need to be mobilized to the Site. During implementation of the Selected Remedial 
Action, there may be situations where demobilization activities will occur, and 
bringing equipment to and from the Site may occur. EPA understands your concern, 
and all the appropriate permitting and procedures will be followed to minimize the 
impact on the local community during the implementation of the Selected Remedial 
Action. EPA is committed to keeping the community informed of progress at the 
Site. Below is a link to the Koppers Superfund Site webpage, where more 
information about the current status of the Site can be found. 
https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0300092 

7 Comment Received from Nearby Resident #2 
 

 COMMENT #1:  
I have some questions and concerns regarding the Koppers Co., Inc. Superfund Site 
cleanup plan that was presented on your video. I live in Silview which is basically right 
across the railroad tracks from the site. My main questions and concerns are as follows: 
How long is it expected to take? 

 
o EPA RESPONSE: 

At this time, it is difficult to provide a precise timeline for implementation of the 
Selected Remedial Action. However, after the remedial design is finalized and the 
Selected Remedial Action is underway, EPA anticipates that the “construction” 
portion of the action (i.e., excavation, consolidation, cover installation, capping, 
etc.) will take approximately 3-4 years to complete. It is important to note that 
part of the Selected Remedial Action includes groundwater monitoring during and 
after recovery of DNAPL in the saturated zone to evaluate groundwater 
conditions during said recovery and to assist in the selection of a final 
groundwater remedy. The timeline and selection of a final groundwater remedy is 
unknown currently as this evaluation has yet to begin.  

 
 COMMENT #2:  

What is the proposed use of the site once remediated since it cannot be used for 
residential? 

 
o EPA RESPONSE: 

As the comment correctly states, the Site property is restricted to non-residential 
use. While EPA is not aware of how the property will ultimately be used, any 
future use would have to comply with land and groundwater use restrictions to 
ensure the remedy remains intact and that there is no unacceptable risk presented 
by contamination remaining on-Site.  

 
 COMMENT #3: 

Is it only to clean up Hershey Run creek for the habitat? Or will another horrible business 
such as Twinco be allowed to be established there? Or one that requires regular trains 
such as Amazon? Reason for asking is that lately the trains going by here are already 
annoying the residents with their day and night incessant train whistles all day. 
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o EPA RESPONSE:  

The Selected Remedial Action will address threats to human health and the 
environment posed by numerous areas of the Site. See EPA’s Response to 
Comment #2 regarding future use of the Site property. 

 
 COMMENT #4:  

How will access to the site be given since there are currently no roads going to it and the 
current truck traffic to Twinco (20+ tractor trailers daily currently!!!) is already a 
nightmare and, if the plan is to extend Lindbergh over the tracks to give that site access, it 
is absolutely opposed by all residents of Silview because of even more increased traffic. 

 
o EPA RESPONSE: 

Access to and from the Site to implement the Selected Remedial Action has not yet 
been finalized and will be part of the remedial design, which occurs after the 
issuance of the ROD Amendment. EPA will give careful consideration to access 
needed for the Selected Remedial Action, will keep the community informed, and 
be available as a resource to all interested community members.  

 
 COMMENT #5:  

I assume the train that has been “parked” on the tracks currently with heavy equipment 
may have something to do with the cleanup. And since there are no road crossings in this 
area for the trains to have to whistle prior, I’m assuming they are whistling because of 
that parked train. If that is correct and the Federal train whistle laws require trains to 
whistle when approaching another train (parked or not) as they pass by 
Stanton/Silview/Newport, when will it be gone??? The whistles go all through the night 
also as I have been lately and will continue to be awakened by them every night until 
they stop. 

 
o EPA RESPONSE: 

The train parked on the tracks at the time of this comment is not associated with 
EPA’s Selected Remedial Action for the Site.  

 
 COMMENT #6:  

If there will be a train parked during the entire cleanup or if there will be a lot of 
equipment/workers near the railroad tracks at all times, I am begging you to have the area 
declared a “quiet zone” by whoever is authorized to do so to assure that this isn’t going to 
continue throughout the entire process. Please?? 

 
o EPA RESPONSE:  

It is unlikely a train will be parked on the train tracks in association with the 
Selected Remedial Action. However, coordination with all appropriate private 
entities and local, state, and federal agencies will occur prior if this occurs. Work 
associated with the implementation of the Selected Remedial Action will take into 
account the proximity to residential homes and careful consideration will be 
given to minimize the disturbance to the community.  
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 COMMENT #7: 

We, the residents of Silview, are already inundated with many situations that have 
deteriorated our quality of life and are not looking forward to adding more. We already have 
multitudes of truck traffic, illegal dirt bikes/ATV’s racing through the neighborhood ignoring 
the “All Way” Stop Signs, low flying C5’s and C7’s doing training exercises, low flying and 
hovering helicopters, and annoying barking dogs (that bark even more now with the incessant 
train whistles). And now because of the safety of President Biden when he is home in 
Wilmington, we get to deal with the horrific traffic jams that his trips between his home and 
the airport cause at rush hour on Fridays and occasionally at rush hour on Monday mornings. 
Enough is enough. Please help. I’m hoping that the Koppers Superfund Cleanup will not be 
the cause of even more noise and traffic than we are already subjected to and that you can 
give me information that will set my mind at ease. 
 
Thank you for listening and I hope to hear something positive from you as soon as possible. 

 
 EPA RESPONSE:  

EPA understands and respects your concerns and will take into careful consideration 
the potential noise and construction traffic for nearby residents while preparing for 
the construction of the Selected Remedial Action. Moreover, EPA is committed to 
keeping the community informed of progress at the Site. Below is a link to the 
Koppers Superfund Site webpage, where more information about the current status of 
the Site Can be found.  
https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0300092 
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IV. FIGURES AND TABLES 

 

Approximate Site Boundary 

SCALE IN FEET 

Notes 
Topographic basemap is provided through Langan's Esri ArcGIS software licensing and ArcGIS online © 2013 
National Geographic Society, i-cubed 
(7.5-Minute Quadrangle Newark East, DE & Wilmington South DE-NJ) 

FIGURE 1 - SITE LOCATION 

UAO Bates 00114



78 
 

 
 

 

- Proce1~ A1ea and Drip T1a.ek Area 

R1>m~in1ng UpllW!d$ 

- Sooth Ponds A.ea 

- WoodSlora,:aA.tea 

Notes: 

1. All :ne::i bourdancs arc ::ipp,oximatcd. 

Z. ~.:1,!f)!>ir\g b<iood on d:::itl provided by 
Woo<~N~rcl-Ctydc. April 1997 

3. Cultural Resotu ces. Phase 2 Survev 
Areasb11sed on 19::lG Phase IB 
Arche<:lk>gical Su,vey of ~elected J.reas 
ot the Fonnef l(or,pers ComJ)<lllY, Inc 11;17 5 375 
Prope-rtf. f,J<!!wport, Oe!Aware M M 

750 ,~, 

CHURCHMAN'S UARS'-1 

East Central 
Drainage 

Area 

,....., 

CIBA 

() 

FIGURE 2 - SITE PLAN AREAS OF INTEREST 

Sub je ct 
Property 

PA 

UAO Bates 00115



79 
 

 

 
 

Legend 

Slte Boundary 

Barrier wawcap Containment Area 

1111 Fire Pond 

South Ponds 

-

325 650 

• Focused Passive DNAPL Recovery 

Ill R:elocaled Hershey Run Channel 

llll Imp1cted Sediment• E..l(cavate 2 ft, Coremat & Fill 

llll 1mpacted Marsh - Excavate 2 ft, Coremat & Fill 

1111 01')' Weathered Surface Creosote - 2 ft Excavated & F~led 

1.300 

''" 

FIGURE 3 - COMPONENTS OF THE NEW ALTERNATIVE 

UAO Bates 00116



80 
 

 

A 

C 

FIGURE 4 - OVERVIEW OF THE SITE AREA 
D 

UAO Bates 00117



81 
 

Table 1:Cost Breakdown 
 
   Capital Costs 

 
 

Item 

 
 
Unit Price 

 
 

Units 

Recommended Remedy 
Estimated 
Quantity 

 
Estimated Cost 

1 Mobilization/Demobilization $100,000 Lump Sum 1 $100,000 
2 Site Preparation    $522,620 
2a Clearing $5,670 Acre 86 $487,620 
2b Erosion/Sedimentation Control $35,000 Lump Sum 1 $35,000 

3 WCDA Channel    $934,293 
3a Erosion and Sedimentation Control $5 LF 1,250 $6,078 
3b Marsh Mat Road and Platform Installation/Removal $500,000 LS 1 $500,000 
3c Excavate to 2 feet, Transport and Solidify Sediments $64 CY 2,100 $133,703 
3d Install Reactive Mat $6 SF 31,000 $186,000 
3e Import Clean Fill $30 CY 2,100 $63,000 
3f Transport, Stockpile, Place Fill $22 CY 2,100 $45,512 

4 WCDA Remediation (Marsh Areas)    $1,280,510 
4a Soil Removal Excavate/Transport/Consolidation or Stockpile $6 CY 8,230 $49,380 
4b Install Reactive Mat $6 SF 122,000 $732,000 
4c Compaction of Clean Soil Used to Fill in NAPL Excavations $6 CY 6,170 $37,020 
4d Clean Imported Backfill $25 CY 6,170 $154,250 
4e 6-Inch Topsoil/Organic Soil $30 CY 2,060 $61,800 
4f Transport, Stockpile, Place Fill $22 CY 8,230 $181,060 
4g Seeding $25,000 Acre 2.60 $65,000 

5 DWSC Remediation    $4,924,050 
5a Soil Removal Excavate/Transport/Consolidation or Stockpile $6 CY 73,400 $440,400 
5b Compaction of Clean Soil Used to Fill in NAPL Excavations $6 CY 55,250 $331,500 
5c Clean Imported Backfill $25 CY 55,250 $1,381,250 
5d 6-Inch Topsoil/Organic Soil $30 CY 18,170 $545,100 
5e Seeding $25,000 Acre 22.7 $567,500 
5f Geotextile $2,550 Acre 10.0 $25,500 
5g Reactive Core Mat $6 SF 3,000 $18,000 
5h Transport, Stockpile, Place Fill $22 CY 73,400 $1,614,800 

6 Barrier Wall Platform Construction    $1,675,750 
6a Excavate, Transport & Solidify Marsh $64 CY 5,000 $320,000 
6b Import Clean Fill to fill low areas to el +2 $30 CY 5,000 $150,000 
6c Import Clean Fill to construct the Working Platform to el+7 $30 CY 12,000 $360,000 
6d Import Clean Fill to widen Working Platform for access $30 CY 4,000 $120,000 
6e Import Clean Fill for Working Platform Surcharge to el +11 $30 CY 7,500 $225,000 
6f Geotextile $2,550 Acre 5 $12,750 
6g Instrumentation $50,000 LS 1 $50,000 
6h Amtrak Fill/Grading $30 CY 7,000 $210,000 

UAO Bates 00118



82 
 

6i Reactive Core Mat in Amtrak Swale $6 SF 38,000 $228,000 
7 Barrier Wall    $1,490,000 
7a Excavate, & Transport Excavated Soils $30 CY 8,000 $240,000 
7b Construct Cement Bentonite Wall $10 SF 125,000 $1,250,000 

8 Hershey Run Remediation    $3,981,482 
8a Erosion and Sedimentation Control $5 LF 9,000 $43,758 
8b Marsh Mat Road and Platform Installation/Removal $500,000 LS 1 $500,000 
8c Excavate to 2 feet, Transport and Solidify Sediments $64 CY 16,800 $1,069,626 
8d Install Reactive Mat $6 SF 250,000 $1,500,000 
8e Import Clean Fill $30 CY 16800 $504,000 
8f Transport, Stockpile, Place Fill $22 CY 16800 $364,098 

9 Excavation and Upper Hershey Run Rechannelization    $440,500 
9a Excavation of Channel $6 CY 14,000 $84,000 
9b Stilling Basin $25 SF 8,000 $200,000 
9c Reactive Core Mat $6 SF 9,000 $54,000 
9d Tidal Marsh Wetlands - Vegetation-Restoration $25,000 Acre 4.10 $102,500 
10 Wetlands Construction/Mitigation    $4,664,000 
10a Tidal Marsh Wetlands - Restoration - West Central Drainage $25,000 Acre 4.88 $122,000 
10b Freshwater Wetland-DWSC Wetland Restoration $25,000 Acre 1.68 $42,000 

10c On-site Enhancements of Existing Waterways/Marshes $4,500,000 LS 1 $4,500,000 
11 On-Site Consolidation    $6,604,710 
11a Grading/Compaction of Surface $6 CY 17,000 $102,000 
11b Grading and Compaction of Impacted Soils/Sediments $7 CY 127,530 $892,710 
11c Stabilization of Excavated Material $20 CY 120,000 $2,400,000 
11d Placement & Compaction of Stabilized Material $8 CY 120,000 $960,000 
11e Disposal of Excess Water from Excavated Material $15 Gal 150,000 $2,250,000 
12 Low-Permeability Cap with Vegetative Cover    $2,013,972 
12a Geotextile $2,220 Acre 10.4 $23,088 
12b HDPE Geomembrane Liner $25,700 Acre 10.4 $267,280 
12c Geocomposite Drainage Layer $41,385 Acre 10.4 $430,404 
12d 18-Inch Clean Imported Backfill and Compaction $31 CY 25,200 $781,200 
12e 6-Inch Topsoil/Organic Soil $30 CY 8,400 $252,000 
12f Seeding $25,000 Acre 10.4 $260,000 
13 Miscellaneous (Site restoration, waste management)    $620,000 
13a Miscellaneous Site Restoration $20,000 Lump Sum 1 $20,000 
13b Miscellaneous Waste Disposal $600,000 Lump Sum 1 $600,000 
14 Groundwater (Evaluation & Sampling)    $252,500 
14a Groundwater Sampling $25,000 Event 8 $200,000 
14b Reporting $10,500 Report 5 $52,500 
15 Passive NAPL Recovery    $105,000 
15a Oil Separator Units/Manual or Passive Recovery $20,000 Each 5 $100,000 
15b NAPL Storage Tanks $5,000 Each 1 $5,000 
16 Indirects $20,540 Week 52 $1,068,080 
17 Archaeological Evaluations $750,000 Lump Sum 1 $750,000 
 Subtotal    $31,427,467 
18 Administration and Engineering   10% $3,142,747 
19 Contingency   10% $3,457,021 
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 Total Capital Cost    $38,027,235 

 
 

Operation and Maintenance (O&M) Costs - 30 Year Costs 
  

 
Item 

 
 
Unit Price 

 
 

Units 

Recommended Remedy 
Estimated 
Quantity 

 
Estimated Cost 

20 Site Inspections $20,000 Annual 0.5 $10,000 
21 Landfill Maintenance (i.e., mowing) $100 Acre/Year 10.4 $1,040 
22 Misc Erosion Control and Repairs $1,500 Annual 1 $1,500 
23 NAPL Monitoring $15,000 Annual 1 $15,000 
24 NAPL Transport and Disposal from Monitoring $100 Gal/Year 25 $2,500 
25 NAPL Recovery - Oil Separator Unit Maintenance $30,000 Annual 1 $30,000 
26 NAPL Recovery - NAPL Disposal $100 Gal/Year 40 $4,000 
27 Hydraulic Monitoring $7,500 Annual 2 $15,000 
 Subtotal   Annually $79,040 
  A-Annual Payment  $79,040 
  i - Interest Rate  7% 
  n - # years   30 
 P-Present Worth = A((((1+i)^n)-1))/(i(1+i)^n)    $980,811 

28 Wetland Monitoring - 5 Year Costs $7,500 Acre/Year 17.00 $637,500.00 
 Subtotal    $1,618,311 
  A-Annual Payment   
  i - Interest Rate  7% 
  n - # years   5 
 P-Present Worth = A((((1+i)^n)-1))/(i(1+i)^n)    $0 
 Total O&M Cost    $1,618,311 
 

 TOTAL ESTIMATED COST    $39,645,546 
  

 
WCDA = West Central Drainage Area 

    

 DWSC = Dry Weathered Surface Creosote     
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Table 2: ARARs 
 
 

ARAR Citation Class Synopsis Relevance to Remedy 
Chemical-Specific 

Clean Water Act, 
National Pollutant 
Discharge Elimination 
System Requirements 

40 C.F.R. § 
122.41(a)(1), (d), (e); 
122.44(a)(1), (b)(1) 
(first sentence), (d), (e), 
(i)(1), and (k); 
122.45(a), (c)-(f) 

Applicable 
 
 
 
 
 

Effluent limits and standards, 
duty to mitigate, proper 
operation and maintenance of 
facilities to achieve compliance, 
water quality standards. 

Excavations may result in discharges 
to surface water.  There is a 
potential for storm water runoff 
into Hershey Run, White Clay Creek 
or the Christina River. Substantive 
requirements pertaining to 
discharges to surface water will be 
followed.  No permit will be 
obtained.   

Delaware Regulations 
Governing Control of 
Water Pollution, 
amended September 
1, 2012 

7 Del. Admin. Code § 
7201; Subsections 7, 8 , 
9.1.4 through 9.1.7, 
9.2.4 through 9.2.6,   
11 
 
 

Standards to ensure that the 
surface and ground waters of the 
State exhibit a quality that is 
consistent with established 
criteria by preventing, managing, 
and/or controlling the pollution 
from activities that affect or have 
the reasonable potential to affect 
the quality of these waters. 

Delaware Water 
Quality 
Standards, as 
amended, 
September 1, 2017 

7 Del. Admin. Code § 
7401, subsections 3-4, 
5.1 (relevant and 
appropriate), 5.2 (first 
two sentences relevant 
and appropriate), 6, 8 
 

Applicable 
(except as 
otherwise 
stated) 

Standards to regulate the 
discharge into state waters in 
order to maintain the integrity of 
the water. 
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Delaware Air Quality 
Management 
Regulations 

7 Del. Admin. Code § 
1103, subsections 3, 11  
 
7 Del. Admin. Code § 
1106, subsections 2.1-
2.2, 3, 4, 6; 
 
7 Del. Admin. Code § 
1119, subsection 2 
 

Relevant and 
appropriate 

Standards for ambient air quality, 
particulate emissions, odorous 
air contaminants, and VOC 
emissions.  

Excavation will result in particulate 
release. 
 
 

Identification and 
Listing of Hazardous 
Wastes 

40 C.F.R. Part 261 
 
7 Del. Admin. Code § 
1302, Part 261 
 

Applicable Identifies solid wastes that are 
hazardous wastes. 

Wastes at the Site are F034 
hazardous wastes.  Some hazardous 
waste may be temporarily stored at 
the Site in containers or tanks (e.g., 
DNAPL waste); other hazardous 
waste (e.g., creosote waste) will be 
placed into an on-Site containment 
system.  The substantive 
requirements of these regulations 
will apply. 
 
The provisions of 7 Del. Admin. 
Code § 1302 that are part of 
Delaware's Federally authorized 
program would apply instead of the 
Federal RCRA regulations.  
Additionally, any provision that is 
not a part of the authorized 
program but is more stringent than 
the Federal requirement would also 
apply. 

Standards Applicable 
to Generators of 
Hazardous Waste 

40 C.F.R. §§ 262.10-.11 
 
Corresponding sections 
of 7 Del. Admin. Code § 
1302, Part 262.  
 

Relevant and 
Appropriate 

Establishes standards applicable 
to generators of hazardous waste 

Standards Applicable 
for Owners and 
Operators of 
Hazardous Waste 
Treatment Storage 
and Disposal Facilities 
 
 

40 C.F.R. §§ 264.1, .13-
.15, .17-.19, .31, .33, 
.34, .51, .97, .98(a)-(b), 
.111, .114, .221, .226, 
.228, .171-178, .190-
199, .1084-1086   
 
Corresponding sections 
of 7 Del. Admin. Code § 
1302, Part 264.   
 

Relevant and 
Appropriate 

Regulations for owners and 
operators of TSDFs which define 
acceptable management of 
hazardous wastes. 

Land Disposals 
Restrictions 

40 C.F.R. Part 268 
 

Applicable Restrictions on land disposal of 
hazardous wastes. 

These restrictions do not apply 
regarding consolidation of wastes 
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 into the Containment Area as these 
wastes and the Containment Area 
are in the same area of 
contamination. 

Location-Specific 
Coastal Zone 
Management Act of 
1972, Coastal Zone 
Act Reauthorization 
Amendments of 1990 

16 U.S C. §§ 1451 et. 
seq. 
15 C.F.R. Part 930, 
subpart C 

Applicable Requires that Federal agencies 
conducting activities directly 
affecting the coastal zone 
conduct those activities in a 
manner consistent with the 
approved State coastal zone 
management program. 

The Koppers Site is in a Coastal 
Zone.  The substantive 
requirements of these laws will be 
followed. 

Delaware Coastal 
Zone Act; 
Delaware 
Regulations 
Governing the 
Coastal Zone 

7 Delaware Code, 
Chapter 70, Sections 
7002-7003; Del. Admin. 
Code Title 7, Chapter 
2201 (Delaware Coastal 
Management 
Program), Section 5 

Applicable Governs permissible Activities 
and land uses for properties 
located in Delaware’s Coastal 
Zone. 

National Historic 
Preservation Act 

16 U.S.C. §§ 470-1, 
470f,  
470w  
 
36 C.F.R. §§ 800.1(a), 
800.2, 800.3, 800.4, 
800.5, 800.6, 800.7, 
800.9, 800.11, 800.13, 
800.14, 800.16, and 
Appendix A to Part 800 

Applicable 
 
The procedures 
in 36 C.F.R. Part 
800 are 
Relevant and 
Appropriate 

Requires that federal projects 
take into account effects on 
properties included on or eligible 
for inclusion on the National 
Register of Historic Places. 

Properties that are eligible for 
inclusion on the National Registry of 
Historic Places may be adversely 
impacted by remediation at the 
Site. 
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Protection of 
Floodplains 

44 C.F.R. § 9.11(b)(1), 
(b)(3) 

Relevant and 
Appropriate 

Requires minimization of harm to 
or within the floodplain. 
 
Requires restoration and 
preservation of natural and 
beneficial floodplain values. 
 
 
 
 
 

Remedial action will take place 
within both the 100-year and 500-
year floodplains.6 

44 C.F.R. § 9.11(c)(1), 
(c)(3) 

Relevant and 
Appropriate 

Requires minimization of harm to 
lives and the investment at risk 
from the base flood or 500-year 
floods. 
 
Requires minimization of adverse 
impact on floodplain and wetland 
values. 

Protection of 
Wetlands 

44 C.F.R. § 9.11(b)(2), 
(b)(4) 

Relevant and 
Appropriate 

Requires the minimization of the 
destruction, loss, or degradation 
of wetlands. 
 
Requires the preservation and 
enhancement of the natural and 
beneficial wetlands values. 

44 C.F.R. § 9.11(c)(3)  Requires the minimization of 
potential adverse impact the 

 
          6   See also (1) Executive Order 11988, Section 1 (which requires action to reduce the risk of flood loss, to minimize the impact of floods on human safety, 
health and welfare, and to restore and preserve the natural and beneficial values served by floodplains) and 2(a)(2) (which requires consideration of 
alternatives to avoid adverse effects and incompatible development in floodplains); (2) Executive Order 13690, Section 2(c) (which requires use of natural 
systems, ecosystem processes, and nature-based approaches when developing alternatives for consideration).  Federal Agencies are required to comply with 
executive order requirements.   
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action may have on wetland 
values. 

Remedial action will impact 
wetlands.7 
 
 
 
 
 
 
 
 

40 C.F.R. § 230.93(a) Relevant and 
Appropriate 

General compensatory mitigation 
requirements. 

40 C.F.R. § 230.94(c) Relevant and 
Appropriate 

Requirement for mitigation 
plans.   

40 C.F.R. § 230.95 Relevant and 
Appropriate 

Ecological performance 
standards for mitigation plans. 

40 C.F.R. § 
230.96(a)(1), (b) 

Relevant and 
Appropriate 

Monitoring requirements, 
monitoring period. 

40 C.F.R. § 
230.97(a)(1), (c) 

Relevant and 
Appropriate 

Protection of sites using real 
estate instruments or 
alternatives, sustainability. 

Delaware Wetlands 
Regulations, amended 
November 1, 2018 

7 Del. Admin. Code § 
7502, subsection 12 
 
 
 

Applicable Identifies factors to be 
considered in issuing permits for 
activities impacting wetlands.  

Delaware Executive 
Order 56 on 
Freshwater 
Wetlands (1988)8 

 To Be 
Considered 

General policy to minimize the 
adverse  effects to freshwater 
wetlands. 
 

Delaware Regulations 
Governing the Use of 
Subaqueous Lands, 
amended September 
2, 
1992 

7 Del. Admin. Code § 
7504, subsection 4 
 
 
 

Relevant and 
Appropriate 

Identifies factors to be 
considered in issuing permits for 
activities impacting subaqueous 
lands 

 

 
          7  See also Executive Order 11990, Section 1(a) (which requires action to minimize the destruction, loss, or degradation of wetlands and to preserve and 
enhance beneficial values of wetlands) and 2(a) (which requires taking action to avoid construction in wetlands unless there is no practicable alternative to 
such construction and the proposed action includes all practicable measures to minimize harm to wetlands which may result from such use).  Federal Agencies 
are required to comply with executive order requirements.   
          8 https://archivesfiles.delaware.gov/Executive-Orders/Castle/Castle_EO56.pdf    
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Wild and Scenic Rivers 
Act  

16 U.S.C. § 1271 
 
36 C.F.R. § 297.5(a)(1)-
(2) 

Relevant and 
Appropriate 

Federal project will not have a 
direct and adverse effect on the 
values for which a Wild and 
Scenic River was designated, nor 
invade nor unreasonably 
diminish the scenic, recreational, 
and fish wildlife values of a Wild 
and Scenic River. 
 
 
 
 
 

The substantive requirements will 
be considered in taking action 
impacting subaqueous lands. 

Action-Specific 
Rivers and Harbors 
Act § 10, Clean Water 
Act § 404 

33 C.F.R. § 320.2, .4 
 
33 U.S.C. § 403 

Relevant and 
Appropriate 

Standards for regulation of 
discharge of dredged or fill 
material into waters of the 
United States, including 
wetlands. 

A portion of Hershey Run’s channel 
will be changed during remediation. 

Delaware Sediment 
and Stormwater 
Regulations, January 
23, 1991 as amended 
February 2, 2019 

7 Del. Admin. Code § 
5101, subsections 4-5 
 
 
  

Applicable To provide control and 
management of stormwater 
runoff consistent with sound 
water and land use practices in 
order to reduce to the extent 
possible any adverse effects of 
stormwater runoff on the water 
and lands of the State. 

The remediation will involve land 
disturbing activities.  The 
substantive provisions of this 
regulation are applicable to 
stormwater from the construction 
area. No permits or plans will be 
sought or obtained. 

Regulations Governing 
the Construction and 
Use of Wells 

7 De Admin. Code § 
7301, subsections 5, 7, 
10 

Applicable Standards governing the location, 
design, installation, use, 
disinfection, modification, repair, 
and sealing of all wells and 
associated pumping equipment. 

The remediation will potentially 
involve the installation of wells for 
purposes of monitoring or DNAPL 
removal.  No permits will be 
obtained for on-site wells. 
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Delaware Land Use 
Restrictive Covenants 

Title 7, Delaware Code 
Chapter 79, Subchapter 
II 

To Be 
Considered 

Specifies the requirements of an 
environmental covenant 
established under Delaware law.  

This subchapter will be consulted if 
a state-law environmental covenant 
is used to implement institutional 
controls at the Site. 
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1. INTRODUCTION 

1.1 Purpose/Function of the SOW; Relationship to Other Documents. This Statement of 

Work (SOW) sets forth the procedures and requirements for implementing the Work 
required by the Order to which it is an appendix.  Exhibit 1 to this SOW is the fully 

executed Programmatic Agreement Between the U.S. Environmental Protection Agency, 
Region III; the Delaware State Historical Preservation Office; and the Advisory Council 
on Historic Preservation Regarding Cleanup of the Koppers Newport Superfund Site, 

Newport, New Castle County, Delaware (“Programmatic Agreement”) obligating EPA to 
take certain steps to mitigate adverse effects to historic property at the Site in the course 

of implementing the ROD Amendment.  Certain obligations placed upon EPA via the 
Programmatic Agreement are hereby passed through to Respondent via the Order and 
appear in Section 5 of this SOW and in various other places in this SOW. To the extent 

there is a conflict between the provisions of Section 5 of this SOW and other provisions 
of this SOW or the Order, the provisions of Section 5 of this SOW shall govern.   

 
1.2 Structure of the SOW  

 

• Section 2 (Community Involvement) sets forth EPA’s and Respondent’s 
responsibilities for community involvement.  

• Section 3 (Remedial Design) sets forth the process for developing the RD, which 
includes the submission of specified primary deliverables.  

• Section 4 (Remedial Action) sets forth requirements regarding the completion of the 
RA, including primary deliverables related to completion of the RA.  

• Section 5 (Programmatic Agreement Obligations) sets forth certain requirements 
regarding implementation of the Programmatic Agreement.     

• Section 6 (Reporting) sets forth Respondent’s reporting obligations.  

• Section 7 (Deliverables) describes the content of the supporting deliverables and the 
general requirements regarding Respondent’s submission of, and EPA’s review of, 
approval of, comment on, and/or modification of, the deliverables.  

• Section 8 (Schedules) sets forth the schedule for submitting the primary deliverables, 
specifies the supporting deliverables that must accompany each such primary 
deliverable, and sets forth the schedule of milestones regarding the completion of the 

RA.  

• Section 9 (State Participation) addresses State participation. 

• Section 10 (References) provides a list of references, including URLs. 

• Exhibit 1 is the Programmatic Agreement. 

1.3 The Scope of the 2022 Selected Remedy includes the actions described in Section 12 of 
the ROD, including without limitation: 
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(a) Construction of a containment area on-Site for the placement of excavated materials 
and debris (Containment Area); 

(b) Realignment of Hershey Run around the Containment Area; 

(c) Installation of barrier walls around all sides of the Containment Area with 

monitoring to ensure the barrier walls function as designed; 

 (d) Excavation of contaminated soils, placement of a geotextile demarcation layer, and 
backfilling; 

(e) Excavation of contaminated sediments (including channels and marsh/wetland 
areas), placement of a reactive core mat, and backfilling; 

(f) Placement of excavated soils, sediments, and collected debris into the Containment 
Area; 

(g) Capping the Containment Area; 

(h) Recovery and off-Site treatment and disposal, or recyling, of the recoverable 
DNAPL in the saturated zone outside of the Containment Area; 

(i) Mitigation of effects to wetlands impacted by the remediation; 

(j) Implementation of institutional controls to protect the components of the remedy 
and to prevent residential development; 

(k) Monitoring of, surface water, sediment, biota, groundwater, porewater, and 
caps/covers; and 

(l) Institutional controls to prevent use of groundwater. 

1.4 The terms used in this SOW that are defined in CERCLA, in regulations promulgated 
under CERCLA, or in the Order, have the meanings assigned to them in CERCLA, in 

such regulations, or in the Order, except that the term “Paragraph” or “¶” means a 
paragraph of the SOW, and the term “Section” means a section of the SOW, unless 

otherwise stated. 

2. COMMUNITY INVOLVEMENT 

2.1 As requested by EPA, Respondent shall conduct community involvement activities under 

EPA’s oversight as provided for in, and in accordance with this Section. Such activities 
must include designation of a Community Involvement Coordinator (“CI Coordinator”). 

2.2 Community Involvement Responsibilities 

(a) EPA has the lead responsibility for developing and implementing community 
involvement activities at the Site. EPA has developed a Community Involvement 

Plan (CIP) for the Site. In accordance wth 40 C.F.R. § 300.435(c), EPA shall (1) 
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review the existing CIP and determine whether it should be revised to describe 
further public involvement activities during the Work that are not already 

addressed or provided for in the existing CIP, or (2) develop a CIP for the Site.  
The CIP shall include, if applicable, any Technical Assistance Grant (TAG), 

and/or any use of the Technical Assistance Services for Communities (TASC) 
contract. 

(b) As requested by EPA, Respondent shall participate in community involvement 

activities, including participation in (1) public meetings that may be held or 
sponsored by EPA to explain activities at or relating to the Site (with interpreters 

present for community members with limited English proficiency); and (2) the 
preparation of information regarding the Work for dissemination to the public,  
and Paragraph 5.15 of this SOW. Respondent’s support of EPA’s community 

involvement activities may include providing online access to initial submissions 
and updates of deliverables to (1) any Community Advisory Groups, (2) any 

Technical Assistance Grant (TAG) recipients and their advisors, and (3) other 
entities to provide them with a reasonable opportunity for review and comment. 
EPA may describe in its CIP Respondent’s responsibilities for community 

involvement activities. All community involvement activities conducted by 
Respondent at EPA’s request are subject to EPA’s oversight. Upon EPA’s 

request, Respondent shall establish, as early as feasible, a community information 
repository at or near the Site, as provided in the CIP, to house one copy of the 
administrative record. 

(c) Information for the Community. As requested by EPA, Respondent shall 
develop and provide to EPA information about the design and implementation of 

the remedy including: (1) any validated data from monitoring of impacts to 
communities as provided in the Community Impact Mitigation Plan under 
¶ 7.7(f); (2) results from unvalidated sampling as provided under ¶ 7.7(e)(9); (3) a 

copy of the Community Impacts Mitigation Plan required under ¶ 7.7(f); 
(4) schedules prepared under Section 8; (5) dates that Respondent completed each 

task listed in the schedules; and (6) digital photographs of the Work being 
performed, together with descriptions of the Work depicted in each photograph, 
the purpose of the Work, the equipment being used, and the location of the Work. 

The EPA Project Coordinator may use this information for communication to the 
public via EPA’s website, social media, or local and mass media. The information 

provided to EPA should be suitable for sharing with the public and the education 
levels of the community as indicated in EJ Screen. Translations should be in the 
dominant language(s) of community members with limited English proficiency. 

(d) Respondent’s CI Coordinator. As requested by EPA, Respondent shall, within 
15 days, designate and notify EPA of Respondent’s Community Involvement 

Coordinator (Respondent’s CI Coordinator). Respondent may hire a contractor for 
this purpose. Respondent’s notice must include the name, title, and qualifications 
of the Respondent’s CI Coordinator. Respondent’s CI Coordinator shall 

coordinate his/her activities with EPA’s CI Coordinator, provide support 
regarding EPA’s community involvement activities and, as requested by EPA’s 
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CI Coordinator, provide draft responses to the public’s inquiries including 
requests for information or data about the Site. The Respondent’s CI Coordinator 

has the responsibility to ensure that when they communicate with the public, the 
Respondent protects any “Personally Identifiable Information” (“PII”) (e.g. 

sample results from residential properties) in accordance with “EPA Policy 
2151.0: Privacy Policy.”   

 

3. REMEDIAL DESIGN 

3.1 RD Work Plan. Respondent shall submit a Remedial Design (RD) Work Plan (RDWP) 

for EPA approval. The RDWP must include, at a minimum: 

(a) A description of updated elements of the design that have been modified since the 
approval of the Pre-Final Design submitted in April 2013;  

(b) Plans and schedules for implementing all RD activities identified in this SOW 
(including, but not limited to, Section 5 of this SOW), in the RDWP, or required 

by EPA to be conducted to develop the RD; 

(c) A description of the overall management strategy for performing the RD, 
including a proposal for phasing of design and construction, if applicable; 

(d) A description of the proposed general approach to contracting, construction, 
operation, maintenance, and monitoring of the Remedial Action (RA) as 

necessary to implement the Work; 

(e) A description of the responsibility and authority of all organizations and key 
personnel involved with the development of the RD; 

(f) Descriptions of any areas requiring clarification and/or anticipated problems (e.g., 
data gaps);  

(g) Description of any pre-design investigation proposed by Respondent; 

(h) Description of any treatability study proposed by Respondent; 

(i) Descriptions of any applicable permitting requirements and other regulatory 

requirements; 

(j) Description of plans for obtaining access in connection with the Work, such as 

property acquisition, property leases, and/or easements; and 

(k) Preliminary versions of the following supporting deliverables described in ¶ 7.7 
(Supporting Deliverables): Health and Safety Plan; Emergency Response Plan; 

Field Sampling Plan; Quality Assurance Project Plan; Community Impact 
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Mitigation Plan; Site Wide Monitoring Plan; and other applicable supporting 
deliverables.  

3.2 Institutional Controls Implementation and Assurance Plan (ICIAP). Respondent 
shall submit a proposed ICIAP for EPA approval. The ICIAP shall describe plans to 

implement, maintain, monitor, and enforce the Institutional Controls (ICs) at the Site. The 
ICIAP shall include plans to commence implementing ICs as early as is feasible, 
including before EPA approval of the Pre-Final (99%) RD design under ¶ 3.8. The ICIAP 

also shall include procedures for effective and comprehensive review of implemented 
ICs, procedures for the solicitation of input from affected communities regarding the 

implementation of ICs, procedures to periodically review and determine if the ICs are 
having their intended effect, and if not, procedures for the development, approval and 
implementation of alternative, more effective ICs. Respondent shall develop the ICIAP in 

accordance with Institutional Controls: A Guide to Planning, Implementing, Maintaining, 
and Enforcing Institutional Controls at Contaminated Sites, OSWER 9355.0-89, 

EPA/540/R-09/001 (Dec. 2012), and Institutional Controls: A Guide to Preparing 
Institutional Controls Implementation and Assurance Plans at Contaminated Sites, 
OSWER 9200.0-77, EPA/540/R-09/02 (Dec. 2012). Respondent also shall consider 

including in the ICIAP the establishment of effective Long-Term Stewardship procedures 
including those described in EPA Memorandum: Advanced Monitoring Technologies and 

Approaches to Support Long-Term Stewardship (July 20, 2018). The ICIAP must include 
the following additional requirements: 

(a) Locations of recorded real property interests (e.g., easements, liens) and resource 

interests in the property that may affect ICs (e.g., surface, mineral, and water 
rights) including accurate mapping and geographic information system (GIS) 

coordinates of such interests; and 

(b) Legal descriptions and survey maps that are prepared according to current 
American Land Title Association (ALTA) Survey guidelines and certified by a 

licensed surveyor. 

Respondent shall implement the ICIAP. 

3.3 Respondent shall meet regularly with EPA to discuss design issues as necessary, as 
directed or determined by EPA. 

3.4 Pre-Design Investigation. This Section 3.4 shall apply if EPA agrees that Pre-Design 

Investigation (PDI) activities are needed. 

(a) PDI Work Plan. If EPA so directs, or if EPA agrees with Respondent’s proposal 

for PDI activities, Respondent shall submit a PDI Work Plan (PDIWP) for EPA 
approval. The PDIWP must include: 

(1) An evaluation and summary of existing data and description of data gaps; 
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(2) A sampling plan including media to be sampled, contaminants or 
parameters for which sampling shall be conducted, location (areal extent 

and depths), and number of samples;  

(3) Cross references to quality assurance/quality control (QA/QC) 

requirements set forth in the Quality Assurance Project Plan (QAPP) as 
described in ¶ 7.7(d); and 

(4) Plan for minimizing adverse effects to historic properties from Pre-Design 

Investigation work if it is conducted prior to finalization of the Treatment 
Plan required by Section 5.2 of this SOW. 

(b) Following the PDI, Respondent shall submit a PDI Evaluation Report. This report 
must include: 

(1) Summary of the investigations performed; 

(2) Summary of investigation results; 

(3) Summary of validated data (i.e., tables and graphics); 

(4) Data validation reports and laboratory data reports; 

(5) Narrative interpretation of data and results; 

(6) Results of statistical and modeling analyses; 

(7) Photographs documenting the work conducted; and 

(8) Conclusions and recommendations for RD, including design parameters 

and criteria. 

(c) EPA may require Respondent to supplement the PDI Evaluation Report and/or to 
perform additional pre-design studies. 

3.5 Treatability Study.  If EPA notifies Respondent that Treatability Study work is required: 

(a) Respondents shall perform a Treatability Study (TS) for the purposes identified 

by EPA. 

(b) Respondent shall submit a TS Work Plan (TSWP) for EPA approval.  Respondent 
shall prepare the TSWP in accordance with EPA’s Guide for Conducting 

Treatability Studies under CERCLA, Final (Oct. 1992), as supplemented for RD 
by the Remedial Design/Remedial Action Handbook, EPA 540/R-95/059 (June 

1995).  In addition, the TSWP shall include a plan for minimizing adverse effects 
to historic properties if Treatability Study activities occur prior to finalization of 
the Treatment Plan required by Section 5.2 of this SOW. 
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(c) Following completion of the TS, Respondent shall submit a TS Evaluation Report 
for EPA comment. 

(d) EPA may require Respondent to supplement the TS Evaluation Report and/or to 
perform additional treatability studies. 

 

3.6 Reserved.   
 

 

3.7 Pre-Final (95%) Remedial Design (95% RD).  

(a) Respondent submitted a draft design to EPA in April 2014 (“2014 Design”).  
Respondent shall update the 2014 Design for EPA comment to, among other 
things: 

(1) Address relevant comments received from EPA on previous designs 
leading to the 2014 Design that were not addressed by Respondent, if any; 

(2)  Conform the 2014 Design to the ROD Amendment;  

(3) Incorporate all relevant requirements of the Programmatic Agreement 
identified in Section 5 of this SOW for which information is currently 

known (including, among other things, the Treatment Plan, if approved 
prior to submittal of the draft 95% RD); and  

(4) Identify all portions of the design that may potentially be modified after 
additional information relevant to the Programmatic Agreement is 
obtained (e.g., design changes that could be driven by the Treatment Plan).  

(b) The 95% RD must include: 

(1)  A complete set of construction drawings and specifications that are: 

(a) certified by a registered professional engineer; (b) suitable for 
procurement; and (c) follow the Construction Specifications Institute’s 
MasterFormat 2012; 

(2) A survey and engineering drawings showing existing Site features, such as 
elements, property borders, easements, and Site conditions; 

(3) Draft Final versions of the same elements and deliverables as are required 
for a Pre-Final RD;  

(4) A specification for photographic documentation of the RA; and 

(5) Updates of all supporting deliverables required to accompany the RDWP 
and the following additional supporting deliverables described in ¶ 7.7 
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(Supporting Deliverables): Construction Quality Assurance/Quality 
Control Plan; O&M Plan; and O&M Manual.   

3.8 Pre-Final (99%) RD.   

(a) Respondent shall submit the 99% RD for EPA approval after the Treatment Plan 

required by the Programmatic Agreement has been approved and in accordance 
with the schedule set forth in Section 8.2 of this SOW. The 99% RD must address 
EPA’s comments on the 95% RD, must incorporate any design changes 

necessitated by the approved Treatment Plan, and must include final versions of 
all 95% RD deliverables.   

(b) Upon approval by EPA, the Draft 99% RD shall become the Final 99% RD and 
Respondent shall relabel or otherwise mark the EPA-approved design as the Final 
99% RD. 

(c) A copy of the Final 99% RD will be distributed pursuant to Section 5.8 of this 
SOW. 

3.9 Draft 100% RD and Final 100% RD, Award of Remedial Action Contract   

(a) If, at the end of the comment opportunity provided in Section 5.8 of this SOW, 
EPA determines that no changes to the Final 99% RD are required :  

(1) EPA will so notify Respondent; and 

(2) Respondent shall relabel or otherwise mark the Final 99% RD as the Final 

100% RD.   

(b) If, at the end of the comment opportunity provided in Section 5.8 of this SOW, 
EPA determines that changes to the Final 99% RD are required : 

(1) EPA will so notify Respondent;  

(2) Respondent shall submit a Draft 100% RD for EPA approval; and 

(3)  Upon EPA approval, EPA shall so notify Respondent, the Draft 100% RD 
shall become the Final 100% RD, and Respondent shall relabel or 
otherwise mark the EPA-approved design as the Final 100% RD. 

(c) Respondent shall award a Remedial Action construction contract and notify EPA 
that the contract has been awarded. 
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4. REMEDIAL ACTION 

4.1 RA Work Plan. Respondent shall submit a RA Work Plan (RAWP) for EPA approval 

and commence and complete implementation of the EPA-approved RAWP.  The draft 
RAWP must include: 

(a) A proposed RA Construction Schedule using the critical path method, Gantt chart, 
PERT, or other format approved by EPA; 

(b) An updated health and safety plan that covers activities during the RA; and 

(c) If applicable, plans for satisfying permitting requirements, including obtaining 
permits for off-site activity and for satisfying substantive requirements of permits 

for on-site activity. 

4.2 Independent Quality Assurance Team. Respondent shall notify EPA of Respondent’s 
designated Independent Quality Assurance Team (IQAT). The IQAT shall be 

independent of, and cannot include the Supervising Contractor. Respondent may hire a 
third party for this purpose. Respondent’s notice must include the names, titles, contact 

information, and qualifications of the members of the IQAT. The IQAT shall have the 
responsibility to determine whether Work is of expected quality and conforms to 
applicable plans and specifications. The IQAT shall have the responsibilities as described 

in ¶ 2.1.3 of the Guidance on EPA Oversight of Remedial Designs and Remedial Actions 
Performed by Potentially Responsible Parties, EPA/540/G-90/001 (Apr. 1990). 

4.3 Meetings and Inspections 

(a) Preconstruction Conference. Respondent shall hold a preconstruction 
conference with EPA and others as directed or approved by EPA and as described 

in the Remedial Design/Remedial Action Handbook, EPA 540/R-95/059 (June 
1995). Respondent shall prepare minutes of the conference and shall distribute the 

minutes to all Parties. 

(b) Periodic Meetings. During the construction portion of the RA (RA Construction), 
Respondents shall meet at least weekly, or as otherwise directed by EPA, with 

EPA and others as directed or determined by EPA, to discuss construction issues. 
Respondent shall distribute an agenda and list of attendees to all Parties prior to 

each meeting. Respondent shall prepare minutes of the meetings and shall 
distribute the minutes to all Parties. 

(c) Inspections 

(1) EPA or its representative shall conduct periodic inspections of, or have an 
on-site presence during, the Work. At EPA’s request, the Supervising 

Contractor or other designee shall accompany EPA or its representative 
during inspections. 
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(2) If needed, Respondent shall provide on-site office space for EPA 
personnel to perform their oversight duties. Unless otherwise directed by 

EPA, the minimum office requirements are a private lockable office with 
at least 150 square feet of floor space; an office desk with chair; a four-

drawer file cabinet; and a telephone with a private line, access to 
facsimile, reproduction, and personal computer equipment; wireless 
internet access; sanitation facilities; and heating/cooling. 

(3) If needed, Respondent shall provide personal protective equipment needed 
for EPA personnel and any oversight officials to perform their oversight 

duties. 

(4) Upon notification by EPA of any deficiencies in the RA Construction, 
including noncompliance with the requirements of Section 5 of this SOW, 

Respondent shall take all necessary steps to correct the deficiencies and/or 
bring the RA Construction into compliance with the Final 100% RD, any 

approved design changes, and/or the approved RAWP. If applicable, 
Respondent shall comply with any schedule provided by EPA in its notice 
of deficiency. 

 
 

4.4 Emergency Response and Reporting 

 

(a) Emergency Response and Reporting. If any event occurs during performance of 

the Work that causes or threatens to cause a release of Waste Material on, at, or 
from the Site and that either constitutes an emergency situation or that may 

present an immediate threat to public health or welfare or the environment, 
Respondent shall: (1) immediately take all appropriate action to prevent, abate, or 
minimize such release or threat of release; (2) immediately notify the authorized 

EPA officer (as specified in ¶ 4.4(c)) orally; and (3) take such actions in 
consultation with the authorized EPA officer and in accordance with all 

applicable provisions of the Health and Safety Plan, the Emergency Response 
Plan, and any other deliverable approved by EPA under the SOW. 

(b) Release Reporting. Upon the occurrence of any event during performance of the 

Work that Respondent is required to report pursuant to Section 103 of CERCLA, 
42 U.S.C. § 9603, or Section 304 of the Emergency Planning and Community 

Right-to-know Act (EPCRA), 42 U.S.C. § 11004, Respondent shall immediately 
notify the authorized EPA officer orally. 

(c) The “authorized EPA officer” for purposes of immediate oral notifications and 

consultations under ¶ 4.4(a) and ¶ 4.4(b) is the EPA Project Coordinator, the EPA 
Alternate Project Coordinator (if the EPA Project Coordinator is unavailable), or 

the EPA Superfund Hotline (800-553-2509) (if neither EPA Project Coordinator 
is available).  
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(d) For any event covered by ¶ 4.4(a) and ¶ 4.4(b), Respondent shall: (1) within 7 
days after the onset of such event, submit a report to EPA describing the actions 

or events that occurred and the measures taken, and to be taken, in response 
thereto; and (2) within 30 days after the conclusion of such event, submit a report 

to EPA describing all actions taken in response to such event.  

(e) The reporting requirements under ¶ 4.4 are in addition to the reporting required by 
CERCLA § 103 or EPCRA § 304. 

4.5 Off-Site Shipments 

(a) Respondent may ship hazardous substances, pollutants, and contaminants from 

the Site to an off-Site facility only if it complies with Section 121(d)(3) of 
CERCLA, 42 U.S.C. § 9621(d)(3), and 40 C.F.R. § 300.440. Respondent shall be 
deemed to be in compliance with CERCLA § 121(d)(3) and 40 C.F.R. § 300.440 

regarding a shipment if Respondent obtains a prior determination from EPA that 
the proposed receiving facility for such shipment is acceptable under the criteria 

of 40 C.F.R. § 300.440(b).  

(b) Respondent may ship Waste Material from the Site to an out-of-state waste 
management facility only if, prior to any shipment, it provides notice to the 

appropriate state environmental official in the receiving facility’s state and to the 
EPA Project Coordinator. This notice requirement shall not apply to any off-Site 

shipments when the total quantity of all such shipments does not exceed 10 cubic 
yards. The notice must include the following information, if available: (1) the 
name and location of the receiving facility; (2) the type and quantity of Waste 

Material to be shipped; (3) the schedule for the shipment; and (4) the method of 
transportation. Respondent also shall notify the state environmental official 

referenced above and the EPA Project Coordinator of any major changes in the 
shipment plan, such as a decision to ship the Waste Material to a different out-of-
state facility. Respondent shall provide the notice after the award of the contract 

for RA construction and before the Waste Material is shipped. 

(c) Respondent may ship Investigation Derived Waste (IDW) from the Site to an off-

Site facility only if it complies with Section 121(d)(3) of CERCLA, 42 U.S.C. § 
9621(d)(3), 40 C.F.R. § 300.440, EPA’s Guide to Management of Investigation 
Derived Waste, OSWER 9345.3-03FS (Jan. 1992), and any IDW-specific 

requirements contained in the ROD Amendment. Wastes shipped off-Site to a 
laboratory for characterization, and RCRA hazardous wastes that meet the 

requirements for an exemption from RCRA under 40 CFR § 261.4(e) shipped off-
site for treatability studies, are not subject to 40 C.F.R. § 300.440. 

4.6 RA Construction Completion 

(a) For purposes of this ¶ 4.6, “RA Construction” comprises, for any RA component 
that involves the construction and operation of a system to achieve Performance 

Standards (e.g., groundwater or surface water restoration remedies), the 
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construction of such system and the performance of all activities necessary for the 
system to function properly and as designed.   

(1) The RA selected in the ROD amendment may include components falling 
into this category as well as components which do not.   

(2) Respondent shall identify, in the RAWP, those remedial components that 
shall be subject to the requirements of this Paragraph 4.6.   

(3) Those components which EPA agrees shall be subject to this Paragraph 

4.6 shall be reviewed in accordance with this Paragraph 4.6 and Paragraph 
4.7(a), below.  Those components which EPA agrees shall not be subject 

to this Paragraph 4.6 shall be reviewed in accordance with Paragraph 
4.7(b), below.          

(b) Inspection of Constructed Remedy Component. Respondent shall schedule an 

inspection to review the construction and operation of the system and to review 
whether the system is functioning properly and as designed. The inspection must 

be attended by Respondent and EPA and/or their representatives. A re-inspection 
must be conducted if requested by EPA. 

(c) Shakedown Period. There shall be a shakedown period of up to one year for 

EPA to review whether the remedy component is functioning properly and 
performing as designed. Respondent shall provide such information as EPA 

requests for such review. 

(d) RA Report. Following the shakedown period, Respondent shall submit an “RA 
Report” requesting EPA’s determination that RA Construction has been 

completed for the remedy component. The RA Report must: (1) include 
statements by a registered professional engineer and by Respondent’s Project 

Coordinator that construction of the system is complete and that the system is 
functioning properly and as designed; (2) include a demonstration, and supporting 
documentation, that construction of the system is complete and that the system is 

functioning properly and as designed; (3) include as-built drawings signed and 
stamped by a registered professional engineer; (4) be prepared in accordance with 

Chapter 2 (Remedial Action Completion) of EPA’s Close Out Procedures for 
NPL Sites guidance (May 2011), as supplemented by Guidance for Management 
of Superfund Remedies in Post Construction, OLEM 9200.3-105 (Feb. 2017); and 

(5) be certified in accordance with ¶ 7.5 (Certification). 

(e) If EPA determines that RA Construction is not complete for the component, EPA 

shall so notify Respondent. EPA’s notice must include a description of the 
activities that Respondent must perform to complete RA Construction for the 
component. EPA’s notice may include a schedule for completion of such 

activities or may require Respondent to submit a proposed schedule for EPA 
approval. Respondent shall perform all activities described in the EPA notice in 

accordance with the schedule. 
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(f) If EPA determines, based on the initial or any subsequent RA Report, that RA 
Construction is complete for the component, EPA shall so notify Respondents. 

(g) Respondent may combine remedy components for purposes of satisfying this 
Paragraph 4.6.  

4.7 Notice of RA Completion 

(a) For Remedy Components That Have Been Evaluated Under Paragraph 4.6. 

(1) Monitoring Report. Respondent shall submit a Monitoring Report to 

EPA requesting EPA’s Notice of RA Completion for the component. The 
report must: (1) include certifications by a registered professional engineer 

and by Respondent’s Project Coordinator that the RA is complete; (2) be 
prepared in accordance with Chapter 2 (Remedial Action Completion) of 
EPA’s Close Out Procedures for NPL Sites guidance (May 2011), as 

supplemented by Guidance for Management of Superfund Remedies in 
Post Construction, OLEM 9200.3-105 (Feb. 2017); (3) contain monitoring 

data to demonstrate that Performance Standards have been achieved; and 
(4) be certified in accordance with ¶ 7.5 (Certification). 

(2) If EPA concludes that the RA is not Complete for the component, EPA 

shall so notify Respondent. EPA’s notice must include a description of any 
deficiencies. EPA’s notice may include a schedule for addressing such 

deficiencies or may require Respondents to submit a schedule for EPA 
approval. Respondent shall perform all activities described in the notice in 
accordance with the schedule. 

(3) If EPA concludes, based on the initial or any subsequent Monitoring 
Report requesting Notice of RA Completion, that the RA is Complete for 

the component, EPA shall so notify the Respondent. This notice shall 
constitute the Notice of RA Completion for the component for purposes of 
the Order. Issuance of the Notice of RA Completion shall not affect 

Respondent’s remaining obligations under the Order. 

(b) For Remedy Components That Have Not Been Evaluated Under Paragraph 

4.6.   

(1) The RA is “Complete” for a remedy component for purposes of this ¶ 4.7 
when the component has been fully performed and the Performance 

Standards have been achieved. Respondent shall schedule an inspection 
for the purpose of obtaining EPA’s Notice of RA Completion for the 

component. The inspection must be attended by Respondent and EPA 
and/or their representative. 

(2) RA Report. Following the inspection, Respondent shall submit an RA 

Report to EPA requesting EPA’s Notice of RA Completion for the 
component. The report must: (1) include certifications by a registered 
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professional engineer and by Respondent’s Project Coordinator that the 
RA is complete; (2) include as-built drawings signed and stamped by a 

registered professional engineer; (3) be prepared in accordance with 
Chapter 2 (Remedial Action Completion) of EPA’s Close Out Procedures 

for NPL Sites guidance (May 2011), as supplemented by Guidance for 
Management of Superfund Remedies in Post Construction, OLEM 9200.3-
105 (Feb. 2017); (4) contain monitoring data to demonstrate that 

Performance Standards have been achieved; and (5) be certified in 
accordance with ¶ 7.5 (Certification). 

(3) If EPA concludes that the RA is not Complete for the component, EPA 
shall so notify Respondent. EPA’s notice must include a description of any 
deficiencies. EPA’s notice may include a schedule for addressing such 

deficiencies or may require Respondent to submit a schedule for EPA 
approval. Respondent shall perform all activities described in the notice in 

accordance with the schedule. 

(4) If EPA concludes, based on the initial or any subsequent RA Report 
requesting Notice of RA Completion for the component, that the RA is 

Complete, EPA shall so notify the Respondent. This notice shall constitute 
the Notice of RA Completion for the component for purposes of the 

Order. Issuance of the Notice of RA Completion shall not affect 
Respondent’s remaining obligations under the Order. 

(5) Respondent may combine remedy components for purposes of satisfying 

this Paragraph 4.7. 

4.8 Periodic Review Support Plan. Respondent shall submit the periodic review support 

plan (PRSP) for EPA approval. The PRSP addresses the studies and investigations that 
Respondent shall conduct to support EPA’s reviews of whether the RA is protective of 
human health and the environment in accordance with Section 121(c) of CERCLA, 42 

U.S.C. § 9621(c) (also known as “Five-year Reviews”). Respondent shall develop the 
plan in accordance with Comprehensive Five-year Review Guidance, OSWER 9355.7-

03B-P (June 2001), and any other relevant five-year review guidances.  

 

4.9 Notice of Work Completion 

 

(a) Work Completion Inspection. Respondent shall schedule an inspection for the 

purpose of obtaining EPA’s Notice of Work Completion. The inspection must be 
attended by Respondent and EPA and/or their representatives. 
 

(b) Work Completion Report. Following the inspection, Respondent shall submit a 
report to EPA requesting EPA’s Notice of Work Completion. The report must: 

(1) include certifications by a registered professional engineer and by 
Respondent’s Project Coordinator that the Work, including all RA components 

UAO Bates 00143



UAO SOW 235 

15 

and all O&M activities pertaining to such components, is complete; and (2) be 
certified in accordance with ¶ 7.5 (Certification).  

 
(c) If EPA concludes that the Work is not complete, EPA shall so notify Respondent. 

EPA’s notice must include a description of the activities that Respondent must 
perform to complete the Work. EPA’s notice must include specifications and a 
schedule for such activities or must require Respondent to submit specifications 

and a schedule for EPA approval. Respondent shall perform all activities 
described in the notice or in the EPA-approved specifications and schedule. 

 
(d) If EPA concludes, based on the initial or any subsequent report requesting Notice 

of Work Completion, that the Work is complete, EPA shall so notify Respondent. 

Issuance of the Notice of Work Completion does not affect continuing obligations 
under the Order, including but not limited to the following: (1) activities under the 

Periodic Review Support Plan/Site Wide Management Plan; (2) obligations under 
Sections XI (Property Requirements), XVI (Access to Information), and XVII 
(Record Retention) of the Order; (3) Institutional Controls obligations as provided 

in the ICIAP.  

 
5. OBLIGATIONS FROM PROGRAMMATIC AGREEMENT 

5.1       (a) Programmatic Agreement.  On July 6, 2023, the Programmatic Agreement 

Between the U.S. Environmental Protection Agency, Region III; the Delaware 
State Historical Preservation Office; and the Advisory Council on Historic 

Preservation Regarding Cleanup of the Koppers Newport Superfund Site, 
Newport, New Castle County, Delaware (“Programmatic Agreement”) became 
effective.  The Programmatic Agreement obligates EPA to take certain steps to 

mitigate adverse effects to historic property at the Site in the course of 
implementing the remedial action selected in the 2022 ROD (“2022 Selected 

Remedy”).  This SOW, and the Order to which it is an appendix, directs 
Respondent to implement provisions of the Programmatic Agreement as 
described herein.  The Programmatic Agreement is attached as Exhibit 1 to this 

SOW. 

(b) Definitions.  The definitions in Section I of the Programmatic Agreement are 

incorporated herein by reference.  The following additional terms used in this 
SOW are defined as follows: 

(1) “Ground Disturbing Activities” shall mean activities that involve digging 

or excavation below the surface of the ground that is reasonably likely to 
reveal previously undiscovered items that may be Historic Property 

and/or human remains. 

5.2 Resolution of Adverse Effects on Historic Properties/Development of Treatment 

Plan.   
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(a) To mitigate adverse effects to Historic Properties at Affected Sites which may 
arise from implementation of the 2022 Selected Remedy, Respondent shall 

develop a Treatment Plan in accordance with this Section 5.2. The Treatment Plan 
shall include elements of data recovery and/or alternative mitigation plans to 

address adverse effects to Historic Properties at the Affected Sites and measures 
to ensure that the Unaffected Sites remain preserved in place. The Treatment Plan 
shall also address the curation and disposition of archaeological collections 

(including plans for disposition of artifacts recovered and to be recovered by 
Respondent) and records. 

(b) EPA shall invite Respondent (and the DE SHPO, Consulting Tribes, and Other 
Consulting Parties) to one or more meetings or conference calls to discuss the 
contents of the draft Treatment Plan including, but not limited to, mitigation 

alternatives for each of the Affected Sites, measures to ensure that the Unaffected 
Sites remain preserved in place, curation, and the disposition of archaeological 

collections (including plans for disposition of artifacts recovered and to be 
recovered by Respondent) and records.        

(c) Following the completion of discussions, Respondent shall submit a draft 

Treatment Plan to EPA for preliminary approval that takes into account the 
discussions and issues raised during the meetings and conference calls.  EPA shall 

review and respond to the draft Treatment Plan in accordance with Paragraph 7 of 
this SOW.  Preliminary approval of the Treatment Plan shall not constitute final 
approval of the Treatment Plan. 

(d) EPA shall submit, via Electronic Delivery, the draft Treatment Plan that has been 
preliminary approved by EPA to the DE SHPO, Consulting Tribes, and the Other 

Consulting Parties for their review and comment. 

(1) The DE SHPO, Consulting Tribes, and Other Consulting Parties shall have 
sixty (60) days, or such longer period as EPA may designate, to submit 

comments to EPA (“First Comment Period”).  EPA shall provide a copy 
of all comments received to Respondent. 

(2) Following the completion of the First Comment Period, EPA shall 
schedule a meeting or call with Respondent and the DE SHPO, Consulting 
Tribes, and Other Consulting Parties to discuss all comments received by 

EPA during the First Comment Period. 

(3) Respondent shall revise the draft Treatment Plan, taking into account all 

comments received during the First Comment Period and the meeting or 
call and submit, to EPA for further preliminary approval in accordance 
with Paragraph 7 of this SOW, a revised draft Treatment Plan. 

(4) EPA shall submit the revised draft Treatment Plan which has received 
further preliminary approval, via Electronic Delivery, to the DE SHPO, 
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Consulting Tribes, and the Other Consulting Parties for their review and 
comment. 

(5) The DE SHPO, Consulting Tribes, and Other Consulting Parties shall have 
thirty (30) days, or such longer period as EPA may designate, to submit 

comments to EPA (“Second Comment Period”). EPA shall provide a copy 
of all comments received to Respondent. 

(6) Respondent shall prepare, for EPA approval pursuant to Paragraph 7 of 

this SOW, a final draft of the Treatment Plan, taking into account all 
comments received during the comment periods and meetings/calls.  

(7) EPA, in its discretion, may (a) arrange for additional meetings/calls and/or 
comment periods with the DE SHPO, Consulting Tribes, and Other 
Consulting Parties to discuss the draft Treatment Plan as EPA deems 

necessary to ensure that the concerns of the DE SHPO, Consulting Tribes, 
and Other Consulting Parties have been heard and considered, and (b) 

require Respondent to modify the draft Treatment Plan to take into 
account all comments received during the such meetings/calls and/or 
comment periods in accordance with a schedule provided by EPA.      

(8) Upon approval by EPA pursuant to Paragraph 7 of this SOW, (a) EPA 
shall submit the Final Treatment Plan, via Electronic Delivery, to the 

Respondent, DE SHPO, Consulting Tribes, and the Other Consulting 
Parties, and (b) Respondent shall implement the Final Treatment Plan in 
accordance with its terms.    

(e)  If Respondent intends the Treatment Plan to include data recovery, Respondent 
shall ensure that a Data Recovery Plan is developed and included with the  

Treatment Plan drafts submitted to EPA.  The Data Recovery Plan shall comply 
with Section II.K of the Programmatic Agreement and shall address, at a 
minimum, the factors identified in Section II.A.4 of the Programmatic 

Agreement. 

(f) If Respondent intends the Treatment Plan to include preservation in place of all 

or part of a Historic Property, Respondent shall include in such plan 
recommendations for use of legal instruments that would ensure long-term 
preservation or protection of the Historic Property, keeping in mind that any such 

legal instrument must include, at a minimum, the elements set forth in Section 
II.A.5 of the Programmatic Agreement. 

(g) Alternative mitigation strategies included in the Treatment Plan may include, 
among other things, protection of portion(s) of the Affected Sites and Unaffected 
Sites; updating and/or creating relevant DE SHPO and EPA archaeological 

websites and geographical databases with relevant information collected during 
previous and/or ongoing investigations; analysis and synthesis of past data 

accumulated through either DE SHPO and EPA projects; statewide and/or 
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region-wide predictive models; histories of the project APE; virtual tours and/or 
websites detailing Historic Properties in the APE; illustrated books; and online 

exhibits that introduce the history of the Koppers Site.   

(h) All schedules submitted to EPA for approval shall take into account that, except 

as may be provided in the Treatment Plan, Respondent shall complete all 
necessary data recovery fieldwork prior to commencement of Ground Disturbing 
Activities associated wth the 2022 Selected Remedy at any Affected Site where 

data recovery will be performed. Alternative mitigation may or may not be 
completed prior to commencing Ground Disturbing Activities associated with 

the Project at any Affected Site where alternative mitigation will be performed. 

5.3   Effects to Unsurveyed Areas. 

(a) Identification and Evaluation Surveys 

(1) If EPA determines that design changes result in the potential for effects to 
Historic Properties that may be located in unsurveyed areas, and EPA so 

directs, Respondent shall, in consultation with EPA, the DE SHPO, the 
Consulting Tribes, and the Other Consulting Parties, (1) conduct 
identification (Phase I) archaeological surveys, (2) formulate 

recommendations regarding whether identified properties will require a 
Phase II level archaeological survey to evaluate their NRHP eligibility, 

and (3) conduct Phase II level archaeological surveys. Phase II surveys  
may require additional background research and/or additional field 
excavations. 

(2) Respondent shall prepare reports on findings of the additional 
identification/evaluation surveys and shall submit draft and final reports to 

EPA, the DE SHPO, Consulting Tribes, and Other Consulting Parties for 
comment. The review period shall be thirty-five (35) days from the date 
Respondent transmits the reports, or such longer period as determined by 

EPA in its unreviewable discretion.  Respondent shall take into account 
any comments received, amend the reports accordingly, and submit the 

reports to EPA for approval.  All final reports shall meet the standards 
described in Section II.K of the Programmatic Agreement.   

(3) During the Phase II surveys, Respondent, in consultation with EPA, the 

Consulting Tribes, and the Other Consulting Parties, shall apply the NRHP 
criteria (36 C.F.R. § 60.4) in accordance with 36 C.F.R. § 800.4(c), taking 

into account applicable historic contexts and management plans developed 
for Delaware for historic and pre-contact archaeological resources.  

(4) If Respondent determines that any of the NRHP criteria are met, and EPA, 

the DE SHPO, the Consulting Tribes, and the Other Consulting Parties 
agree, the properties shall be deemed eligible for the NRHP. If 

Respondent determines that the NRHP criteria are not met, and EPA, the 
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DE SHPO, the Consulting Tribes, and the Other Consulting Parties agree, 
the properties shall be considered not eligible for the NRHP.  If 

Respondent, EPA, the DE SHPO, the Consulting Tribes, and the Other 
Consulting Parties have not reached a consensus, or if the ACHP or the 

Secretary of the Interior so request, Respondent shall, in consultation with 
EPA, obtain a determination of eligibility from the Secretary of the 
Interior pursuant to 36 C.F.R. Part 63. Respondent shall in such case  

provide EPA with information and documents requested by EPA and 
otherwise assist EPA if EPA assumes lead responsibility for coordinating 

with the Secretary of Interior for such determination of eligibility. 

(b) Findings of Effects, Finding of Adverse Effects, Resolution of Adverse Effects 

Respondent shall assist EPA in following the steps set forth in 36 C.F.R. §§ 

800.4(d), 800.5, and 800.6 in connection with making findings regarding effects 
on Historic Properties in previously unsurveyed areas, making findings of adverse 

effects on Historic Properties in previously unsurveyed areas, and resolving 
adverse effects on Historic Properties in previously unsurveyed areas, and shall 
submit modifications to the Treatment Plan to EPA.  Respondent shall provide 

EPA with information and documents requested by EPA and otherwise assist 
EPA in meeting the requirements of Section II.A of the Programmatic Agreement.   

5.4 Public Involvement.   

(a) Respondent shall provide EPA with information and documents requested by 
EPA for purposes of EPA compliance with Paragraph II.C of the Programmatic 

Agreement in accordance with schedules provided by EPA.  In preparing 
information and documents so requested by EPA, Respondent shall take all 

reasonable steps to ensure that the information and documents do not endanger 
the archaeological or Historic Properties at the Koppers Site.   

(b) Respondent shall not release, to the public, information or documents relating to 

implementation of the 2022 Selected Remedy, the Programmatic Agreement, or 
this Order without approval from EPA following consultation with EPA, the DE 

SHPO, Consulting Tribes, and Other Consulting Parties.          

5.5 Curation.  All archaeological records, and any artifacts identified for curation pursuant 
to the approved Treatment Plan required by Section II.A of the PA, shall be curated in a 

repository qualified for this purpose, and shall be processed and prepared for curation 
following the policies of the qualified repository.   

 

5.6 Discovery of and Treatment of Human Remains and Burials. 

(a) Respondent shall provide its contractors and subcontractors with a copy of this 

SOW prior to their performance of any field work and shall ensure that they are 
familiar with the requirements of this ¶ 5.6.   
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(b) Respondent shall provide, on-site during Ground Disturbing Activities conducted 
to implement the 2022 Selected Remedy, a qualified archaeologist on-site (“On-

Site Archaeologist”) who shall be accessible to consult with the EPA Remedial 
Project Manager or his/her delegate regarding encounters with objects that are 

previously undiscovered items that may be Historic Property and/or human 
remains.   

(c) Respondent shall ensure that its contractors and subcontractors immediately cease 

work at the location of a discovery of human remains or burial sites and notify 
EPA of such discovery within 24 hours of each such discovery. 

(d) Respondent shall (1) comply with all instructions provided by EPA to ensure that 
all activities that may disturb or damage the remains, and activities in a reasonable 
buffer to permit inspection and protection of remains, are temporarily ceased, and 

(2) provide EPA with information and documents requested by EPA for purposes 
of EPA compliance with Paragraph II.E of the Programmatic Agreement in 

accordance with schedules provided by EPA.   

(e) EPA will consult with the On-Site Archaeologist to confirm whether human 
remains or burial sites have been encountered.  If EPA concludes that human 

remains or burial sites have been encountered, EPA will: 

(1) notify the DE SHPO, the Consulting Tribes, and Other Consulting Parties 

of the discovery; 

(2) notify the Delaware State Police of the discovery and the requirements of 
this PA;   

(3) in consultation with the On-Site Archaeologist, establish a Stop Work 
Zone;  

(4) issue a Stop Work Order to Respondent covering the Stop Work Zone;  

(5) in consultation with the On-Site Archaeologist, identify reasonable efforts 
to be taken to avoid further impacts to the remains;  

(6) conduct government-to-government consultation with federally 
recognized Tribes regarding such discovery; 

(7) ensure that the disposition of discovered human remains is consistent with 
applicable Federal and State laws, regulations, and policies.     

(f) If EPA concludes that human remains or burial sites have been encountered, 

Respondent shall: 

(1) assist EPA in implementing the actions identified in (e)(1)-(e)(7), above, 

as requested by EPA; 
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(2) comply with any Stop Work Order issued by EPA; and 

(3) implement reasonable efforts to be taken to avoid further impacts to the 

remains.        

(g) If Respondent is aware that human remains of Native American affiliation are 

discovered, or is advised by EPA of the same, Respondent shall ensure that the 
steps detailed in Paragraph II.E.6 of the Programmatic Agreement are taken until 
a plan for appropriate disposition of such remains has been established. 

5.7 Unexpected Discoveries.   

(a) If, during the implementation of the 2022 Selected Remedy, Respondent 

encounters what it determines, in consultation with its On-Site Archaeologist, to 
be previously unidentified Historic Property which may be adversely affected by 
the 2022 Selected Remedy, or determines, in consultation with its On-Site 

Archaeologist, that the 2022 Selected Remedy will affect a known Historic 
Property in an unanticipated manner, Respondent shall (i) cease activities in the 

immediate area, (ii) make every reasonable effort to avoid further impacts to the 
resources, (iii) notify EPA within 24 hours of the encounter or determination, and 
(iv) comply with the requirements of Paragraph 5.7(c), below.   

(b)  If EPA agrees or determines that Respondent has encountered previously 
unidentified Historic Property which may be adversely affected by the 2022 

Selected Remedy, or that the 2022 Selected Remedy will affect a known Historic 
Property in an unanticipated manner, EPA may: 

 (1) establish a Stop Work Zone; 

(2) issue a Stop Work Order covering the Stop Work Zone;  

(3) identify reasonable efforts to avoid further impacts to the discovery; 

(4)  notify the DE SHPO, the Consulting Tribes, and Other Consulting Parties  
of the nature of the discovery; of the Stop Work Zone established by EPA;   
that EPA has issued a Stop Work Order covering the Stop Work Zone;  

that reasonable efforts are being taken to avoid further impacts to the 
discovery; that EPA will issue a second notice addressing EPA’s 

assessment of the National Registry eligibility of the property and the 
proposed actions to resolve adverse effects;  

(5)  notify the DE SHPO, the Consulting Tribes, and Other Consulting Parties 

of EPA’s findings after EPA has, in consultation with the On-Site 
Archaeologist, developed its assessment of the National Register 

eligibility of the property and the proposed actions to resolve adverse 
effects (the second notice); 
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(6) provide the DE SHPO, the Consulting Tribes, and the Other Consulting 
Parties with an opportunity to respond to EPA’s second notice; 

(7) take into account any recommendations received regarding National 
Register eligibility and proposed mitigation plans; 

(8) where EPA determines that mitigation activities must be completed before 
resuming the work, direct Respondent to implement the mitigation plans 
selected by EPA and then rescind the Stop Work Order; 

(9) where EPA determines that mitigation activities need not be completed 
before resuming the work, rescind the Stop Work Order and direct 

Respondent to implement the selected mitigation activities; and 

(10) provide the DE SHPO, the Consulting Tribes, and the Other Consulting 
Parties with a report of the actions taken with respect to the discovery.   

(c) Respondent shall: 

(1) assist EPA in implementing the actions identified in (b)(1)-(b)(10), above, 

as requested by EPA; 

(2) comply with any Stop Work Order issued by EPA as well as any 
suspension or revocation of such Stop Work Order; 

(3) implement reasonable efforts to be taken to avoid further impacts to the 
discovery; 

(4) propose actions to resolve adverse effects; 

(5) participate in consultation with the DE SHPO, the Consulting Tribes, and 
the Other Consulting Parties to identify actions to resolve adverse effects;  

(6) in accordance with a schedule provided by EPA, submit plans to EPA for 
approval regarding implementation of actions approved by EPA to resolve 

adverse effects; and 

(7) submit to EPA a report of the actions taken with respect to the discovery.        

(d) Respondent shall, in accordance with a schedule provided by EPA, provide EPA 

with information and documents requested by EPA to facilitate EPA’s timely 
notices to the DE SHPO, the Consulting Tribes, and Other Consulting Parties in 

accordance with Paragraph II.F of the Programmatic Agreement.  

5.8 Review of Remedial Design Plans.   

(a) Following EPA’s receipt of a Final 99% RD from Respondent pursuant to Section 

3.8 of this SOW, EPA will (1)  provide a copy of such plans to the DE SHPO for 
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review and comment; (2) notify the Consulting Tribes of the availability of the 
plans and provide copies as requested; and (3) notify the Other Consulting Parties 

of the availability of the plans and provide copies as requested for their review 
and comment solely on the issue whether the Final 99% RD necessitates a change 

to the determination of effects on Historic Properties or gives rise to a need to 
evaluate a potential for effects to unsurveyed areas.   

(b) EPA will take into account any comments received and provide notice to the 

Respondent, DE SHPO, Consulting Tribes, and Other Consulting Parties of 
EPA’s assessment regarding whether the Final 99% RD necessitates a change to 

the determination of effects on Historic Properties or gives rise to a need to 
evaluate a potential for effects to unsurveyed areas.   

(c) If, as a result of this review, EPA and the DE SHPO agree that any change to the 

determination of effects on Historic Properties is warranted, or there is a need to 
evaluate a potential for effects to unsurveyed areas, EPA will notify Respondent 

of changes, if any, that are needed to the Final 99% RD.   Respondent shall 
modify the Final 99% RD and submit it as the Draft 100% RD for approval by 
EPA pursuant to Paragraph 7 of this SOW in accordance with a schedule provided 

by EPA.  The EPA-approved RD shall be the Final 100% RD.      

5.9 Subsequent Changes to the Project.  Respondent shall comply with instructions 

provided by EPA, and requests for information and documents from EPA, arising from 
EPA’s compliance with Paragraph II.I.1 and .2 of the Programmatic Agreement. 

5.10 Personnel Qualifications.  Except as provided herein, all actions prescribed by this 

Paragraph 5 of the SOW that involve the identification, evaluation, analysis, recording, 
treatment, monitoring, or disposition of Historic Properties, and/or that involve reporting 

or documentation of such actions in the form of reports, forms, or other records, shall be 
carried out by or under the direct supervision of a person or persons who meets, at a 
minimum, the Secretary of the Interior’s Historic Preservation Professional Qualifications 

Standards in the appropriate discipline as specified in the 1997 revised and updated 
proposed standards (62 Fed. Reg. 33708 (June 20, 1997)). Respondent shall ensure that 

the work required under this Paragraph 5 is conducted by individuals meeting these 
qualifications standards.  

5.11 Survey and Data Recovery Standards.   

(a) Respondent shall ensure that any and all cultural resource surveys and/or data 
recovery plans conducted pursuant to this Paragraph 5 of the SOW are done in 

accordance with the versions of the documents identified below in effect as of the 
Effective Date of the Programmatic Agreement: 

1. “Secretary of the Interior's Standards for Identification;” 

2. “Secretary of the Interior's Standards for Evaluation;” 
3. “Secretary of the Interior's Standards for Historical Documentation;” 

4. “Secretary of the Interior's Standards for Archaeological Documentation;” 
and 
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5. “Archaeological Survey in Delaware, February 2015.”  

In addition, all data recovery plans shall take into account the Advisory Council 

on Historic Preservation’s guidance for “Recommended Approach for 
Consultation on Recovery of Significant Information from Archaeological Sites 

Synopsis.” Reports shall meet professional standards set forth by the Department 
of the Interior’s “Format Standards for Final Reports of Data Recovery Program’’ 
(42 Fed. Reg. 5377-79 (January 28, 1977)).   

(b) Survey proposals and data recovery plans shall include a research design that 
identifies, among other things, objectives, methods, and expected results; 

production of draft and final reports; and preparation of materials for curation in 
accordance with Paragraph 5.5 of this SOW.  Additional requirements for data 
recovery plans are found in Section II.A.4 of the Programmatic Agreement. 

5.12 Changes to Regulations, Guidance Documents, or Requirements.  EPA will consider 
any changes to laws, regulations, guidance documents, guidelines, or other materials 

relevant to implementation of the Programmatic Agreement of which it becomes aware.  
Respondent shall incorporate any such changes as notified by EPA.     

5.13 Review of Programmatic Agreement Implementation.  

(a) Respondent shall provide EPA with information and documents requested by 
EPA for purposes of EPA compliance with Paragraph II.O of the Programmatic 

Agreement including, without limitation, attendance in meetings.   

(b) At the annual meeting or conference held pursuant to Paragraph II.O.2 of the 
Programmatic Agreement, Respondent shall report on: 

(1) its progress, including problems or issues encountered and anticipated future 
actions to be taken to implement this Paragraph 5 of the SOW; and  

(2) its progress in implementing the 2022 Selected Remedy in general.  

5.14 Amendment or Termination of Programmatic Agreement.  In the event the 
Programmatic Agreement is amended or terminated, EPA shall notify Respondent of 

such action and may amend this SOW or the Order in response thereto. 

5.15 Confidentiality.   

(a) Respondent shall manage information about the location, character, and 
ownership of Historic Properties the disclosure of which may cause a significant 
invasion of privacy, risk harm to the Historic Properties, or impede the use of a 

traditional religious site by practitioners, in a confidential manner and shall not 
disseminate such information to the public without approval by EPA. 

(b) To the extent Respondent must include, in documents submitted to EPA under the 
Order, information about the location, character, or ownership of Historic 
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Properties the disclosure of which may cause a significant invasion of privacy, 
risk harm to the Historic Properties, or impede the use of a traditional religious 

site by practitioners, Respondent shall take all reasonable precautions to ensure 
that such information is segregated and labelled to facilitate redaction of such 

information by EPA.   

6. REPORTING 

6.1 Progress Reports. Commencing with the month following the Effective Date of the 

Order and until EPA approves the RA Completion for all remedy components, 
Respondent shall submit progress reports to EPA on a monthly basis, or as otherwise 

requested by EPA. The reports must cover all activities that took place during the prior 
reporting period, including:  

(a) The actions that have been taken toward achieving compliance with the Order 

including, but not limited to, actions taken to satisfy the requirements of the 
Programmatic Agreement provisions included in Section 5 of the SOW; 

(b) A summary of all results of sampling, tests, and all other data received or 
generated by Respondent; 

(c) A description of all deliverables that Respondent submitted to EPA; 

(d) A description of all activities relating to the RD or RA Construction that are 
scheduled for the next reporting period; 

(e) An updated RD or RA Construction Schedule, together with information 
regarding percentage of completion, delays encountered or anticipated that may 
affect the future schedule for implementation of the Work, and a description of 

efforts made to mitigate those delays or anticipated delays; 

(f) A description of any modifications to the work plans or other schedules that 

Respondent has proposed or that have been approved by EPA; and 

(g) A description of all activities undertaken in support of the Community 
Involvement Plan (CIP) during the reporting period and those to be undertaken in 

the next reporting period. 

6.2 Notice of Progress Report Schedule Changes. If the schedule for any activity described 

in the Progress Reports, including activities required to be described under ¶ 6.1(d), 
changes, Respondent shall notify EPA of such change at least 7 days before performance 
of the activity. 

7. DELIVERABLES 

7.1 Applicability. Respondent shall submit deliverables for EPA approval or for EPA 

comment as specified in the SOW. If neither is specified, the deliverable does not require 
EPA’s approval or comment. Paragraphs 7.2 (In Writing) through 7.4 (Technical 
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Specifications) apply to all deliverables. Paragraph 7.5 (Certification) applies to any 
deliverable that is required to be certified. Paragraph 7.6 (Approval of Deliverables) 

applies to any deliverable that is required to be submitted for EPA approval. 

7.2 In Writing. All deliverables under this SOW must be in writing unless otherwise 

specified. 

7.3 General Requirements for Deliverables  

(a) Except as otherwise provided in this Order, Respondent shall direct all 

deliverables required by this Order to the EPA Project Coordinator via email.  

(b) All deliverables provided to the State in accordance with ¶ 9 (State Participation) 

shall be directed to Morgan McGee-Solomon, (302) 395-2600, Morgan.McGee-
Solomon@delaware.gov. 

(c) All deliverables must be submitted by the deadlines in the RD Schedule or RA 

Schedule, as applicable. Respondent shall submit all deliverables to EPA in 
electronic form, or a paper copy if directed by EPA. Technical specifications for 

sampling and monitoring data and spatial data are addressed in ¶ 7.4. All other 
deliverables shall be submitted to EPA in the electronic form specified by the 
EPA Project Coordinator. If any deliverable includes maps, drawings, or other 

exhibits that are larger than 8.5” by 11”, Respondent shall also provide EPA with 
paper copies of such exhibits if directed by EPA.  

7.4 Technical Specifications 

(a) Sampling and monitoring data should be submitted in standard Regional 
Electronic Data Deliverable (EDD) format  Respondent should follow guidance 

outlined in the EPA Region 3 website https://www.epa.gov/superfund/region-3-
superfund-electronic-data-submission.  Note that EPA Region 3’s website links to 

a developer’s site to download the Electronic Data Processor, which currently 
states that EPA Region 3 is in the process of finalizing the preferred EDD format; 
until the EPA Region 3 format is finalized, the Settling Defendants should follow 

the guidance outlined in the EPA Region 2 website at 
https://www.epa.gov/superfund/region-2-superfund-electronic-data-submission.  

At a minimum, all electronic data deliverables are to be submitted to EPA in the 
Staged Electronic Data Deliverable (SEDD) 2a, 2b or SEDD 3 format 
(https://www.epa.gov/clp/staged-electronic-data-deliverable-sedd). The Settling 

Defendants are responsible for ensuring the laboratory can generate a compliant 
SEDD file. Other delivery methods may be allowed if electronic direct 

submission presents a significant burden or as technology changes. Other delivery 
methods may be allowed if electronic direct submission presents a significant 
burden or as technology changes. 

(b) Spatial data, including spatially-referenced data and geospatial data, should be 
submitted: (1) in the ESRI File Geodatabase format; and (2) as unprojected 

geographic coordinates in decimal degree format using North American Datum 
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1983 (NAD83) or World Geodetic System 1984 (WGS84) as the datum. If 
applicable, submissions should include the collection method(s). Projected 

coordinates may optionally be included but must be documented. Spatial data 
should be accompanied by metadata, and such metadata should be compliant with 

the Federal Geographic Data Committee (FGDC) Content Standard for Digital 
Geospatial Metadata and its EPA profile, the EPA Geospatial Metadata Technical 
Specification. An add-on metadata editor for ESRI software, the EPA Metadata 

Editor (EME), complies with these FGDC and EPA metadata requirements and is 
available at    https://www.epa.gov/geospatial/epa-metadata-editor. 

(c) Each file must include an attribute name for each site unit or sub-unit submitted. 
Consult http://www.epa.gov/geospatial/geospatial-policies-and-standards for any 
further available guidance on attribute identification and naming. 

(d) Spatial data submitted by Respondent does not, and is not intended to, define the 
boundaries of the Site. 

7.5 Certification. All deliverables that require compliance with this ¶ 7.5 must be signed by 
the Respondent’s Project Coordinator, or other responsible official of Respondents, and 
must contain the following statement: 

“I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system designed 

to assure that qualified personnel properly gather and evaluate the information 
submitted. Based on my inquiry of the person or persons who manage the system, 
or those persons directly responsible for gathering the information, the 

information submitted is, to the best of my knowledge and belief, true, accurate, 
and complete. I have no personal knowledge that the information submitted is 

other than true, accurate, and complete. I am aware that there are significant 
penalties for submitting false information, including the possibility of fine and 
imprisonment for knowing violations.” 

7.6 Approval of Deliverables.  Some of the deliverables required by Section 5 of this SOW 
require preliminary approval by EPA before EPA transmits such deliverables to others as 

part of the consultation requirements in the Programmatic Agreement.  Approval by EPA 
of such deliverables prior to completion of consultation requirements set forth in Section 
5 shall not constitute final approval by EPA of such submittals.  Unless otherwise 

provided in Section 5 of this SOW, (1) the process described in Paragraphs 7.6(a) and (b) 
shall be used for purposes of obtaining preliminary EPA approval of such documents, and 

(2) final EPA approval shall not occur until consultation has been completed and EPA 
provides notice to Respondent of the version of the document that has been approved by 
EPA following the completion of consultation.   

(a) Initial Submissions 

(1) After review of any deliverable that is required to be submitted for EPA 

approval under the Order or the SOW, EPA shall: (i) approve, in whole or 
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in part, the submission; (ii) approve the submission upon specified 
conditions; (iii) disapprove, in whole or in part, the submission; or (iv) any 

combination of the foregoing. 

(2) EPA also may modify the initial submission to cure deficiencies in the 

submission if: (i) EPA determines that disapproving the submission and 
awaiting a resubmission would cause substantial disruption to the Work; 
or (ii) previous submission(s) have been disapproved due to material 

defects and the deficiencies in the initial submission under consideration 
indicate a bad faith lack of effort to submit an acceptable deliverable. 

(b) Resubmissions. Upon receipt of a notice of disapproval under ¶ 7.6(a) (Initial 
Submissions), or if required by a notice of approval upon specified conditions 
under ¶ 7.6(a), Respondent shall, within 10 days or such longer time as specified 

by EPA in such notice, correct the deficiencies and resubmit the deliverable for 
approval. After review of the resubmitted deliverable, EPA may: (1) approve, in 

whole or in part, the resubmission; (2) approve the resubmission upon specified 
conditions; (3) modify the resubmission; (4) disapprove, in whole or in part, the 
resubmission, requiring Respondents to correct the deficiencies; or (5) any 

combination of the foregoing. 

(c) Implementation. Upon approval, approval upon conditions, or modification by 

EPA under ¶ 7.6(a) (Initial Submissions) or ¶ 7.6(b) (Resubmissions), of any 
deliverable, or any portion thereof: (1) such deliverable, or portion thereof, shall 
be incorporated into and enforceable under the Order; and (2) Respondent shall 

take any action required by such deliverable, or portion thereof.  

7.7 Supporting Deliverables. Respondent shall submit each of the following supporting 

deliverables for EPA approval, except as specifically provided. Respondent shall develop 
the deliverables in accordance with all applicable regulations, guidances, and policies 
(see Section 10 (References)). Respondent shall update each of these supporting 

deliverables as necessary or appropriate during the course of the Work, and/or as 
requested by EPA. 

(a) Health and Safety Plan. The Health and Safety Plan (HASP) describes all 
activities to be performed to protect on site personnel and area residents from 
physical, chemical, and all other hazards posed by the Work. Respondent shall 

develop the HASP in accordance with EPA’s Emergency Responder Health and 
Safety and Occupational Safety and Health Administration (OSHA) requirements 

under 29 C.F.R. §§ 1910 and 1926. The HASP should cover RD activities and 
should be, as appropriate, updated to cover activities during the RA and updated 
to cover activities after RA completion. EPA does not approve the HASP, but will 

review it to ensure that all necessary elements are included and that the plan 
provides for the protection of human health and the environment. 

(b) Emergency Response Plan. The Emergency Response Plan (ERP) must describe 
procedures to be used in the event of an accident or emergency at the Site (e.g., 
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power outages, water impoundment failure, treatment plant failure, slope failure, 
etc.). The ERP must include: 

(1) The name of the person or entity responsible for responding in the event of 
an emergency incident; 

(2) Plan and date(s) for meeting(s) with the local community, including local, 
State, and federal agencies involved in the cleanup, as well as local 
emergency squads and hospitals; 

(3) Spill Prevention, Control, and Countermeasures (SPCC) Plan (if 
applicable), consistent with the regulations under 40 C.F.R. Part 112, 

describing measures to prevent, and contingency plans for, spills and 
discharges; 

(4) Notification activities in accordance with ¶ 4.4(b) (Release Reporting) in 

the event of a release of hazardous substances requiring reporting under 
Section 103 of CERCLA, 42 U.S.C. § 9603, or Section 304 of the 

Emergency Planning and Community Right-to-know Act (EPCRA), 
42 U.S.C. § 11004; and 

(5) A description of all necessary actions to ensure compliance with ¶ 4.4 in 

the event of an occurrence during the performance of the Work that causes 
or threatens a release of Waste Material from the Site that constitutes an 

emergency or may present an immediate threat to public health or welfare 
or the environment. 

(c) Field Sampling Plan. The Field Sampling Plan (FSP) addresses all sample 

collection activities. The FSP must be written so that a field sampling team 
unfamiliar with the project would be able to gather the samples and field 

information required. Respondent shall develop the FSP in accordance with 
Guidance for Conducting Remedial Investigations and Feasibility Studies, 
EPA/540/G 89/004 (Oct. 1988). 

(d) Quality Assurance Project Plan. The Quality Assurance Project Plan (QAPP) 
augments the FSP and addresses sample analysis and data handling regarding the 

Work. The QAPP must include a detailed explanation of Respondent’s quality 
assurance, quality control, and chain of custody procedures for all treatability, 
design, compliance, and monitoring samples. Respondent shall develop the QAPP 

in accordance with EPA Requirements for Quality Assurance Project Plans, 
QA/R-5, EPA/240/B-01/003 (Mar. 2001, reissued May 2006); Guidance for 

Quality Assurance Project Plans, QA/G-5, EPA/240/R 02/009 (Dec. 2002); and 
Uniform Federal Policy for Quality Assurance Project Plans, Parts 1-3, 
EPA/505/B-04/900A though 900C (Mar. 2005). The QAPP also must include 

procedures: 
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(1) To ensure that EPA and its authorized representative have reasonable 
access to laboratories used by Respondent in implementing the Work 

(Respondent’s Labs); 

(2) To ensure that Respondent’s Labs analyze all samples submitted by EPA 

pursuant to the QAPP for quality assurance monitoring; 

(3) To ensure that Respondent’s Labs perform all analyses using EPA-
accepted methods (i.e., the methods documented in USEPA Contract 

Laboratory Program Statement of Work for Inorganic Analysis, ILM05.4 
(Dec. 2006); USEPA Contract Laboratory Program Statement of Work for 

Organic Analysis, SOM01.2 (amended Apr. 2007); and USEPA Contract 
Laboratory Program Statement of Work for Inorganic Superfund Methods 
(Multi-Media, Multi-Concentration), ISM01.2 (Jan. 2010)) or other 

methods acceptable to EPA;  

(4) To ensure that Respondent’s Labs participate in an EPA-accepted QA/QC 

program or other program QA/QC acceptable to EPA;  

(5) For Respondent to provide EPA with notice at least 30 days prior to any 
sample collection activity;  

(6) For Respondent to provide split samples and/or duplicate samples to EPA 
upon request;  

(7) For EPA to take any additional samples that it deems necessary;  

(8) For EPA to provide to Respondent, upon request, split samples and/or 
duplicate samples in connection with EPA’s oversight sampling; and  

(9) For Respondent to submit to EPA all sampling and tests results and other 
data in connection with the implementation of the Work. 

(e) Site Wide Monitoring Plan. The purpose of the Site Wide Monitoring Plan 
(SWMP) is to obtain information, through short- and long- term monitoring, 
about the movement of and changes in contamination throughout the Site, during 

and following implementation of the RA; to obtain information regarding 
contamination levels to determine whether Performance Standards (PS) are 

achieved; and to obtain information to determine whether to perform additional 
actions, including further Site monitoring. The SWMP must include: 

(1) Description of the media to be monitored, including, but not limited to, 

groundwater, soil, surface water, sediment, porewater, and biota; 

(2) A biological monitoring program replicating key site-specific activities, or 

elements of those activities, of the ecological risk assessment.  These 
elements shall include, but shall not be limited to: 
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(i) 14-day sediment (solid-phase) toxicity tests using the amphipod, 
Hyalella azteca, and the midge, Chironomus tentans; 

(ii) a 10-day solid-phase sediment toxicity test using embryos of the 
salt marsh killifish, Fundulus heteroclitus; 

(iii) Forage fish collection (reduction of body burden and upper trophic 
level exposure; examination for DELT Anomalies); and, 

(iv) Benthic community evaluations/field benthic surveys 

(3) Identification of proposed sampling/monitoring locations and the rational 
for their selection.  

(4) Description of the data collection parameters including existing and 
proposed monitoring devices and locations, schedule and frequency of 
monitoring, analytical parameters to be monitored, and analytical methods 

employed; 

(5) Description of how performance data will be analyzed, interpreted, and 

reported, and/or other Site-related requirements; 

(6) Description of verification sampling procedures; 

(7) Description of deliverables that will be generated in connection with 

monitoring, including: 

(i) sampling schedules,  

(ii) laboratory records,  

(iii) monitoring reports,  

(iv) monthly and annual reports to EPA and State agencies; 

(v) summary of investigations performed; 

(vi) summary of investigation results; 

(vii) summary of validation reports and laboratory data reports; 

(viii) data validation reports and laboratory data reports; 

(ix) photographs documenting the work conducted; and 

(x) conclusions of the work completed and results 

(8) Description of proposed additional monitoring and data collection actions 

(such as increases in frequency of monitoring, and/or installation of 
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additional monitoring devices in the affected areas) in the event that 
results from monitoring devices indicate changed conditions (such as 

higher than expected concentrations of the contaminants of concern or 
groundwater contaminant plume movement); 

(9) A plan to immediately provide to EPA any unvalidated sampling data 
from Community Areas as defined in ¶ 7.7(f) affected by the remedy that 
exceed removal management levels or three times remedial cleanup levels, 

whichever is lower; and 

(10) A plan to expedite sampling and analysis in Community Areas as defined 

in ¶ 7.7(f) affected by the remedy (particularly in situations where EPA 
determines that unvalidated sampling data indicates substantial 
exceedances of cleanup standards), including procedures for expedited 

analysis, validation, and communication of sampling results to affected 
communities. 

(f) Community Impact Mitigation Plan (“CIMP”). The CIMP describes all 
activities, to be performed: (1) to reduce and manage the impacts from remedy 
implementation (e.g., air emissions, traffic, noise, odor, temporary or permanent 

relocation) to residential areas, schools, playgrounds, healthcare facilities, or 
recreational or impacted public areas (“Community Areas”) from and during 

remedy implementation, (2) to conduct monitoring in Community Areas of 
impacts from remedy implementation, (3) to expeditiously communicate validated 
remedy implementation monitoring data, (4) to make adjustments during remedy 

implementation in order to further reduce and manage impacts from remedy 
implementation to affected Community Areas, and (5) to expeditiously restore 

community resources damaged during remediation such as roads and culverts. 
The CIMP should contain information about impacts to Community Areas that is 
sufficient to assist EPA’s Project Coordinator in performing the evaluations 

recommended under the Superfund Community Involvement Handbook, OLEM 
9230.0-51 (March 2020), pp. 53-56. 

(g) Construction Quality Assurance/Quality Control Plan (CQA/QCP). The 
purpose of the Construction Quality Assurance Plan (CQAP) is to describe 
planned and systemic activities that provide confidence that the RA construction 

will satisfy all plans, specifications, and related requirements, including quality 
objectives. The purpose of the Construction Quality Control Plan (CQCP) is to 

describe the activities to verify that RA construction has satisfied all plans, 
specifications, and related requirements, including quality objectives. The 
CQA/QCP must: 

(1) Identify, and describe the responsibilities of, the organizations and 
personnel implementing the CQA/QCP; 

(2) Describe the PS required to be met to achieve Completion of the RA; 
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(3) Describe the activities to be performed: (i) to provide confidence that the 
PS will be met; and (ii) to determine whether PS have been met; 

(4) Describe verification activities, such as inspections, sampling, testing, 
monitoring, and production controls, under the CQA/QCP; 

(5) Describe industry standards and technical specifications used in 
implementing the CQA/QCP; 

(6) Describe procedures for tracking construction deficiencies from 

identification through corrective action; 

(7) Describe procedures for documenting all CQA/QCP activities; and 

(8) Describe procedures for retention of documents and for final storage of 
documents. 

(h) O&M Plan. The O&M Plan describes the requirements for inspecting, operating, 

and maintaining the RA. Respondents shall develop the O&M Plan in accordance 
with Guidance for Management of Superfund Remedies in Post Construction, 

OLEM 9200.3-105 (Feb. 2017). The O&M Plan must include the following 
additional requirements: 

(1) Description of PS required to be met to implement the ROD Amendment; 

(2) Description of activities to be performed: (i) to provide confidence that PS 
will be met; and (ii) to determine whether the PS have been met; 

(3) O&M Reporting. Description of records and reports that will be 
generated during O&M, such as daily operating logs, laboratory records, 
records of operating costs, reports regarding emergencies, personnel and 

maintenance records, monitoring reports, and monthly and annual reports 
to EPA and State agencies; 

(4) Description of corrective action in case of systems failure, including: 
(i) alternative procedures to prevent the release or threatened release of 
Waste Material which may endanger public health and the environment or 

may cause a failure to achieve PS; (ii) analysis of vulnerability and 
additional resource requirements should a failure occur; (iii) notification 

and reporting requirements should O&M systems fail or be in danger of 
imminent failure; and (iv) community notification requirements; and 

(5) Description of corrective action to be implemented in the event that PS are 

not achieved; and a schedule for implementing these corrective actions. 

(i) O&M Manual. The O&M Manual serves as a guide to the purpose and function 

of the equipment and systems that make up the remedy. Respondents shall 
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develop the O&M Manual in accordance with Guidance for Management of 
Superfund Remedies in Post Construction, OLEM 9200.3-105 (Feb. 2017). 

8. SCHEDULES 

8.1 Applicability and Revisions. All deliverables and tasks required under this SOW must 

be submitted or completed by the deadlines or within the time durations listed in the 
schedule set forth below or as otherwise provided in this SOW or Order. Respondent may 
submit proposed revised schedule(s) for EPA approval. Upon EPA’s approval, the 

revised schedule(s) supersede the existing schedules and any previously-approved 
schedules.  The absence of a deadline, in Paragraph 8.2, below, for a particular 

requirement of the Order shall not be construed as a waiver of the deadline provided for 
such requirement elsewhere in the Order.   

 

8.2 Schedule. 
 

SOW 
Reference 

Deliverable/Activity Deadline 

2.1 

2.2(b) 
Conduct community involvement 
activities 

Per schedule provided by EPA at 
the time 

2.2(c) Develop and provide to EPA 

information about the design and 
implementation of the remedy 

Per schedule provided by EPA at 

the time 

2.2(d) Designate and notify EPA of 

Respondent’s Community Involvement 
Coordinator 

Within 15 days of EPA request 

3.1 Submit RD Workplan 70 days after the date of EPA’s 
Authorization to Proceed 

regarding Supervising Contractor 
under ¶ 29(c)(2) of the Order 

3.2 Submit ICIAP 70 days after the date of EPA’s 
Authorization to Proceed 
regarding Supervising Contractor 
under ¶ 29(c)(2) of the Order 

3.2 Commence to Implement ICIAP Within 30 days after EPA 

approval of the ICIAP 

3.3 Meet regularly with EPA to discuss 

design issue 

Per schedule provided by EPA at 

the time 

3.4(a) Submit Pre-Design Investigation Work 
Plan 

Within 30 days after directed by 
EPA to submit 

3.4(b) Submit Pre-Design Investigation 
Evaluation Report 

Within 30 days after PDI work is 
completed and if applicable, 

validated data is received  
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3.4(c) Supplement the PDI Evaluation Report Per schedule provided by EPA at 

the time 

3.5(b) Submit Treatability Study Work Plan Within 30 days after directed by 
EPA to submit  

3.5(c) Submit Treatability Study Evaluation 
Report 

Within 30 days after Treatability 
Study work is completed and if 

applicable, validated data is 
received  

3.5(d) Supplement the TS Evaluation Report Per schedule provided by EPA at 
the time 

3.7(a) Submit Draft Pre-Final 95% Remedial 
Design 

90 days after the date EPA 
approves the RD Work Plan, or if 
applicable, 60 days after approval 

of the PDI Evaluation Report 
3.8(a) Submit Draft Pre-Final 99% Remedial 

Design 

If the Treatment Plan has been 

approved, 45 days after the date 
of EPA’s comments on the 95% 

RD.  If the Treatment Plan has not 
been approved, per schedule 

provided by EPA at the time of 
Treatment Plan approval.   

3.8(b) Relabel or otherwise mark the EPA-

approved design as the Final 99% RD 

Upon receipt of EPA approval of 

the Draft 99% RD  
3.9(a)(2) Relabel or otherwise mark the Final 

99% RD as the Final 100% RD 

Within 2 days after receipt of 

EPA’s notice under ¶ 3.9(a)(1). 
3.9(b)(2) Submit Draft 100% Remedial Design Within 45 days after the date of 

EPA’s notice under ¶ 3.9(b)(1).    

3.9(b)(3) Relabel or otherwise mark the EPA-
approved design as the Final 100% RD 

Within 2 days after receipt of 
EPA’s notice under ¶ 3.9(b)(3) 

3.9(c) Award RA Construction Contract With 60 days after EPA approval 
of the Draft 100% RD 

3.9(c) Notify EPA that Construction Contract 

has been awarded  

Within 5 days after the award. 

4.1 Submit Remedial Action Work Plan  60 days after Award of RA 
Construction Contract 

4.1 Commence and complete 

implementation of the EPA-approved 
RAWP 

In accordance with the schedule 

in the EPA-approved RAWP 

4.2 Notification to EPA of Designate IQAT 60 days after Award of RA 
Construction Contract 

4.3(a) Pre-Construction Conference with EPA In accordance with schedule in 
approved RAWP, but at a 

minimum no less than 45 days 
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prior to commencement of on-

Site construction  
4.3(a) Distribute Minutes from Conference Within 5 days after the date of 

the conference. 

4.3(b) Distribute Minutes from Meetings Within 5 days after the date of 
each meeting. 

4.3(c)(2) Provide Office Space Upon request by EPA 

4.3(c)(3) Provide Personal Protective Equipment Upon request by EPA 

4.3(c)(4) Take all necessary steps to correct the 
deficiencies and/or bring the RA 

Construction into compliance 

Per schedule provided by EPA at 
the time 

4.4 Emergency Response notifications, 

actions, reporting 

In accordance with stated 

deadlines or instructions 
provided by EPA.  

4.6(b) Schedule Inspection of Constructed 

Remedy Component 

30 days after completion of 

construction of remedy 
component(s) for review under    

¶ 4.6 

4.6(b) Schedule of Constructed Remedy 

Component Re-Inspection 

Per schedule provided by EPA at 

the time 

4.6(c) Provide information to EPA during 
shakedown period 

Per schedule provided by EPA at 
the time 

4.6(d) Submit Remedial Action Report 60 days after receiving request 
from EPA  

4.6(e)  Actions to Cure Deficiencies Per schedule provided by EPA at 

the time 

4.7(a)(1) Submit Monitoring Report When Respondent concludes that 

the Performance Standards have 
been achieved and Respondent 

seeks a Notice of RA Completion 
for that component 

4.7(a)(2) Actions to cure deficiencies Per schedule provided by EPA at 
the time 

4.7(b)(1) Schedule inspection When Respondent concludes that 
the component has been fully 
performed and Performance 

Standards have been achieved, 
and Respondent seeks a Notice of 

RA Completion for that 
component 

4.7(b)(2) Submit RA Report 30 days after the date of the RA 
Completion Inspection 
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4.7(b)(3) Actions to cure deficiencies Per schedule provided by EPA at 

the time 

4.8 Periodic Review Support Plan Five years after the start of 
construction, or included with the 
Site Wide Management Plan 

4.9(a) Schedule Work Completion Inspection  30 days after Respondent has 

determined Work is complete 

4.9(b) Submit Work Completion Report 30 days after Work Completion 
Inspection  

4.9(c) Actions to cure Per schedule provided by EPA at 
the time 

5.2(c) Submit draft Treatment Plan to EPA for 

preliminary approval 

30 days after the final ¶ 5.2 

meeting/call 

5.2(d)(3) Submit revised draft Treatment Plan to 
EPA 

30 days after the final ¶ 5.2(d)(2) 
meeting/call 

5.2(d)(6) Submit revised draft Treatment Plan to 
EPA 

30 days after the deadline for the 
¶ 5.2(d)(5) comment period  

5.2(d)(7) Submit subsequent revised draft 
Treatment Plan(s) to EPA  

Per schedule provided by EPA at 
the time  

5.2(d)(8) Commence implementation of the EPA-

approved Treatment Plan 

Upon EPA approval 

5.3(a)(1) Conduct surveys, formulate 

recommendations  

Per schedule provided by EPA at 

the time  
5.3(a)(2) Submit draft and final reports Per schedule provided by EPA at 

the time 

5.3(a)(4) Obtain determination from Secretary of 

Interior, provide documents and 

assistance to EPA 

Per schedule provided by EPA at 

the time 

5.3(b) Assist EPA, provide information and 
documents 

Per schedule provided by EPA at 
the time 

5.4(a) Provide information and documents 

requested by EPA 

Per schedule provided by EPA at 

the time  
5.5 Curation in repository Per EPA-approved schedule in 

Treatment Plan 

5.6(a) Provide contractors and subcontractors 
with copy of Section II.E of the 

Programmatic Agreement 

Prior to performance of field 
work 

5.6(b) Provide On-Site Archaeologist At all times during Ground 

Disturbing Activities 

5.6(c) Notify EPA of discovery of human 
remains or burial sites 

Within 24 hours of discovery 
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5.6(d) Provide information and documents 

requested by EPA to comply with Para. 
II.E of the Programmatic Agreement 

Per schedule provided by EPA at 

the time 

5.6(f)(1) Assist EPA in implementing actions  Per schedule provided by EPA at 
the time  

5.6(f)(2) Comply with Stop Work Order Immediately upon receipt 

5.6(f)(3) Implement reasonable efforts to be 
taken to avoid impacts to remains 

Immediately upon discovery 

5.6(g) Steps to be taken upon discovery of 
remains of Native American affiliation 

Immediately upon discovery 

5.7(a)(i) Cease activities in immediate area Immediately upon discovery 

5.7(a)(ii) Make reasonable efforts to avoid 

further impacts 

Immediately upon discovery 

5.7(a)(iii) Notify EPA Within 24 hours of encounter or 
determination 

5.7(a)(iv) Comply with 5.7(c) Per deadlines provided for such 
requirements 

5.7(c)(1) Assist EPA Per schedule provided by EPA at 

the time  

5.7(c)(2) Comply with Stop Orders, suspensions, 
revocations 

In accordance with documents 
issued by EPA 

5.7(c)(3) Implement reasonable efforts Immediately upon discovery 

5.7(c)(4) Propose actions to resolve adverse 
effects 

Within 10 days of discovery 

5.7(c)(5) Participate in consultation Per schedule provided by EPA at 
the time 

5.7(c)(6) Submit plans for actions to resolve 

adverse effects 

Per schedule provided by EPA at 

the time 

5.7(c)(7) Submit a report of the actions taken 

with respect to the discovery 

Within 30 days of completion of 

actions taken to resolve adverse 
effects under EPA-approved plan 

5.7(d) Provide information and documents to 

EPA 

Per schedule provided by EPA at 

the time 

5.8(c) Submit Draft 100% RD IN accordance with ¶¶ 3.8 and 

3.9 of this SOW 

5.12 Incorporation of changes as a result of 
changes to law, regulations, guidance, 
etc. 

Per schedule provided by EPA at 
the time 

5.13(a) Provide information and documents to 

EPA 

Per schedule provided by EPA at 

the time 
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9. STATE AND TRIBAL PARTICIPATION 

9.1 Copies. Respondent shall, at any time they send a deliverable to EPA, send a copy of 

such deliverable to the State and the Consulting Tribes identified in the Programmatic 
Agreement. EPA shall, at any time it sends a notice, authorization, approval, disapproval, 

or certification to Respondent, send a copy of such document to the State and the 
Consulting Tribes identified in the Programmatic Agreement. 

9.2 Review and Comment. The State and the Consulting Tribes identified in the 

Programmatic Agreement shall have a reasonable opportunity for review and comment 
prior to: 

(a) Any EPA approval or disapproval under ¶ 7.6 (Approval of Deliverables) of any 
deliverables that are required to be submitted for EPA approval; and 

(b) Any approval or disapproval of the Construction Phase under ¶ 4.6 (RA 

Construction Completion), any disapproval of, or Notice of RA Completion under 
¶ 4.7 (Notice of RA Completion), and any disapproval of, or Notice of Work 

Completion under ¶ 4.9 (Notice of Work Completion). 

10. REFERENCES 

10.1 The following regulations and guidance documents, among others, apply to the Work. 

Any item for which a specific URL is not provided below is available on one of the two 
EPA Web pages listed in ¶ 10.2: 

(a) A Compendium of Superfund Field Operations Methods, OSWER 9355.0-14, 
EPA/540/P-87/001a (Aug. 1987). 

(b) CERCLA Compliance with Other Laws Manual, Part I: Interim Final, OSWER 

9234.1-01, EPA/540/G-89/006 (Aug. 1988). 

(c) Guidance for Conducting Remedial Investigations and Feasibility Studies, 

OSWER 9355.3-01, EPA/540/G-89/004 (Oct. 1988). 

(d) CERCLA Compliance with Other Laws Manual, Part II, OSWER 9234.1-02, 
EPA/540/G-89/009 (Aug. 1989). 

(e) Guidance on EPA Oversight of Remedial Designs and Remedial Actions 
Performed by Potentially Responsible Parties, OSWER 9355.5-01, EPA/540/G-

90/001 (Apr.1990). 

(f) Guidance on Expediting Remedial Design and Remedial Actions, OSWER 
9355.5-02, EPA/540/G-90/006 (Aug. 1990). 

(g) Guide to Management of Investigation-Derived Wastes, OSWER 9345.3-03FS 
(Jan. 1992). 
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(h) Permits and Permit Equivalency Processes for CERCLA On-Site Response 
Actions, OSWER 9355.7-03 (Feb. 1992). 

(i) Guidance for Conducting Treatability Studies under CERCLA, OSWER 9380.3-
10, EPA/540/R-92/071A (Nov. 1992). 

(j) National Oil and Hazardous Substances Pollution Contingency Plan; Final Rule, 
40 C.F.R. Part 300 (Oct. 1994). 

(k) Guidance for Scoping the Remedial Design, OSWER 9355.0-43, EPA/540/R-

95/025 (Mar. 1995). 

(l) Remedial Design/Remedial Action Handbook, OSWER 9355.0-04B, EPA/540/R-

95/059 (June 1995). 

(m) EPA Guidance for Data Quality Assessment, Practical Methods for Data 
Analysis, QA/G-9, EPA/600/R-96/084 (July 2000). 

(n) Comprehensive Five-year Review Guidance, OSWER 9355.7-03B-P, 540-R-01-
007 (June 2001). 

(o) Guidance for Quality Assurance Project Plans, QA/G-5, EPA/240/R-02/009 
(Dec. 2002). 

(p) Institutional Controls: Third Party Beneficiary Rights in Proprietary Controls 

(Apr. 2004). 

(q) Quality management systems for environmental information and technology 

programs - Requirements with guidance for use, ASQ/ANSI E4:2014 (American 
Society for Quality, February 2014). 

(r) Uniform Federal Policy for Quality Assurance Project Plans, Parts 1-3, 

EPA/505/B-04/900A though 900C (Mar. 2005). 

(s) Superfund Community Involvement Handbook, SEMS 100000070 

(January 2016). http://www.epa.gov/superfund/community-involvement-tools-
and-resources. 

(t) EPA Guidance on Systematic Planning Using the Data Quality Objectives 

Process, QA/G-4, EPA/240/B-06/001 (Feb. 2006). 

(u) EPA Requirements for Quality Assurance Project Plans, QA/R-5, 

EPA/240/B-01/003 (Mar. 2001, reissued May 2006). 

(v) EPA Requirements for Quality Management Plans, QA/R-2, EPA/240/B-01/002 
(Mar. 2001, reissued May 2006). 
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(w) USEPA Contract Laboratory Program Statement of Work for Inorganic Analysis, 
ILM05.4 (Dec. 2006). 

(x) USEPA Contract Laboratory Program Statement of Work for Organic Analysis, 
SOM01.2 (amended Apr. 2007). 

(y) EPA National Geospatial Data Policy, CIO Policy Transmittal 05-002 
(Aug. 2008), http://www.epa.gov/geospatial/geospatial-policies-and-standards 
and http://www.epa.gov/geospatial/epa-national-geospatial-data-policy. 

(z) Summary of Key Existing EPA CERCLA Policies for Groundwater Restoration, 
OSWER 9283.1-33 (June 2009). 

(aa) Principles for Greener Cleanups (Aug. 2009), 
http://www.epa.gov/greenercleanups/epa-principles-greener-cleanups. 

(bb) USEPA Contract Laboratory Program Statement of Work for Inorganic 

Superfund Methods (Multi-Media, Multi-Concentration), ISM01.2 (Jan. 2010). 

(cc) Close Out Procedures for National Priorities List Sites, OSWER 9320.2-22 

(May 2011). 

(dd) Groundwater Road Map: Recommended Process for Restoring Contaminated 
Groundwater at Superfund Sites, OSWER 9283.1-34 (July 2011). 

(ee) Recommended Evaluation of Institutional Controls: Supplement to the 
“Comprehensive Five-Year Review Guidance,” OSWER 9355.7-18 (Sep. 2011). 

 

(ff) Construction Specifications Institute's MasterFormat, available from the 
Construction Specifications Institute, https://www.csiresources.org/home. 

 
(gg) Updated Superfund Response and Settlement Approach for Sites Using the 

Superfund Alternative Approach , OSWER 9200.2-125 (Sep. 2012) 
(hh) Institutional Controls: A Guide to Planning, Implementing, Maintaining, and 

Enforcing Institutional Controls at Contaminated Sites, OSWER 9355.0-89, 

EPA/540/R-09/001 (Dec. 2012). 

(ii) Institutional Controls: A Guide to Preparing Institutional Controls Implementation 

and Assurance Plans at Contaminated Sites, OSWER 9200.0-77, EPA/540/R-
09/02 (Dec. 2012). 

(jj) EPA’s Emergency Responder Health and Safety Manual, OSWER 9285.3-12 

(July 2005 and updates), http://www.epaosc.org/_HealthSafetyManual/manual-
index.htm  

(kk) Broader Application of Remedial Design and Remedial Action Pilot Project 
Lessons Learned, OSWER 9200.2-129 (Feb. 2013). 
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(ll) Guidance for Evaluating Completion of Groundwater Restoration Remedial 
Actions, OSWER 9355.0-129 (Nov. 2013). 

(mm) Groundwater Remedy Completion Strategy: Moving Forward with the End in 
Mind, OSWER 9200.2-144 (May 2014). 

(nn) Guidance for Management of Superfund Remedies in Post Construction, OLEM 
9200.3-105 (Feb. 2017), https://www.epa.gov/superfund/superfund-post-
construction-completion. 

10.2 A more complete list may be found on the following EPA Web pages: 

Laws, Policy, and Guidance: http://www.epa.gov/superfund/superfund-policy-

guidance-and-laws 

Test Methods Collections: http://www.epa.gov/measurements/collection-methods 

10.3 For any regulation or guidance referenced in the Order or SOW, the reference will be 

read to include any subsequent modification, amendment, or replacement of such 
regulation or guidance. Such modifications, amendments, or replacements apply to the 

Work only after Respondent receives notification from EPA of the modification, 
amendment, or replacement. 
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EXHIBIT 1 

[Programmatic Agreement] 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION III 

FOUR PENN CENTER – 1600 JOHN F. KENNEDY BLVD. 
PHILADELPHIA, PENNSYLVANIA 19103-2852 

 

 

 

Daniel Taylor (3SD23) 

Remedial Project Manager 

Phone: (215) 814-3326 
Email: taylor.daniel@epa.gov   

 

       

 
 
VIA EMAIL 

 

Gwenyth A. Davis, Deputy SHPO 

Delaware Division of Historical 
    and Cultural Affairs 
29 N. State Street 

Dover DE 19901 
 

Sarah Carr, Archaeologist 
Delaware Division of Historical 
   and Cultural Affairs 

29 N. State Street 
Dover DE 19901 

 
John Eddins 
Advisory Council on Historic Preservation 

Office of Federal Agency Programs 
401 F Street, N.W. 

Suite 308 
Washington, D.C. 20001 
 

Jane Patarcity, Senior Environmental 
Manager 

Beazer East, Inc. 
c/o Three Rivers Management, Inc. 
600 River Avenue Suite 200 

Pittsburgh PA 15212 
 

Katelyn Lucas 
Delaware Nation 
 

 
 

Susan Bachor, M.A. 

Deputy THPO & Archaeologist 
Delaware Tribe Historic Preservation 
5100 Tuxedo Blvd 

Bartlesville, OK 74006 
 

Daniel Griffith 
Archaeological Society of Delaware, Inc. 
PO Box 1968 

Dover, DE 19903 
 

John Martin 
Delaware Department of Transportation 
Section 106 Supervisor 

Box 788 
Dover, DE 19903 

 
Morgan McGee-Solomon 
DNREC-Division of Waste and Hazardous 

     Substances 
Remediation Section 

391 Lukens Drive 
New Castle, DE 19720 
 

Dennis J Coker, Principal Chief 
Lenape Indian Tribe of Delaware 

4164 N. DuPont Hwy, Suite 6 
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PROGRAMMATIC AGREEMENT BETWEEN THE 

U. S. ENVIRONMENTAL PROTECTION AGENCY, REGION III; 

THE DELAWARE STATE HISTORIC PRESERVATION OFFICE; 

AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION 

REGARDING CLEANUP OF THE KOPPERS NEWPORT SUPERFUND 

SITE, NEWPORT, NEW CASTLE, DELAWARE 
 

WHEREAS, the U.S. Environmental Protection Agency (“EPA”) plans 

to select and implement or oversee implementation of remedial action at the 

Koppers Newport Superfund Site in Newport, New Castle County, Delaware 

(“Koppers Site”), pursuant to the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C. 

§§ 9601-9657; and 

 

WHEREAS, EPA has issued a Record of Decision (“ROD”) selecting 

remedial action to be implemented at the Koppers Site (the “Project”) under 

CERCLA and the National Oil and Hazardous Substances Pollution 

Contingency Plan (“NCP”), 40 C.F.R. Part 300 (see Attachment A); and  

 

WHEREAS, EPA has identified the procedural requirements of Section 

106 of the National Historic Preservation Act of 1966 (“NHPA”), 54 U.S.C. § 

300101 et seq., as amended, and its implementing regulations at 36 C.F.R. Part 

800 as “relevant and appropriate” to the Project within the meaning of Section 

121(d) of CERCLA, 42 U.S.C. § 9621(d); and 

 

WHEREAS, EPA, in consultation with the Delaware State Historic 

Preservation Office (“DE SHPO”), has established the Project’s Area of 

Potential Effects (“APE”), as defined in 36 C.F.R. § 800.16(d), as the area 

identified in Attachment B; and 

 

WHEREAS, EPA has determined that the Project will have an adverse 

effect on Historic Properties within the APE within the meaning of 36 C.F.R. 

Part 800; and 

 

WHEREAS, pursuant to 36 C.F.R. § 800.14(b), the Advisory Council on 

Historic Preservation (“ACHP”), EPA, and the DE SHPO have arranged for 

negotiation of this Programmatic Agreement (“PA”) to provide for the ongoing 

review of the Project, the completion of the identification and evaluation of 

Historic Properties within the APE, assessment of the potential for adverse 
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effects on Historic Properties from the Project, and consultation to resolve any 

adverse effects on Historic Properties from the Project; and 

 

WHEREAS, Beazer East, Inc. (“Beazer”), by and through its 

consultants, produced, between September 2006 and November 2008, the 

following evaluations of the Koppers Site: (a) 2007-2008 Phase II 

Archaeological Evaluations; (b) June 2008 Phase IB archaeological survey 

along Hershey Run drainage; (c) November 2008 Supplemental Phase IB 

archaeological survey and shovel test survey on Bread and Cheese Island and a 

Phase IB auger survey in marsh areas adjacent to Hershey Run and Bread and 

Cheese Island; and  

 

WHEREAS, Beazer represents that (a) its consultants and contractors 

have conducted all surveys to date according to guidance established by the DE 

SHPO, (b) it is currently storing 24,708 artifacts recovered from areas identified 

during the 2007 and 2008 field seasons at the Koppers Site, (c) it has processed 

this collection according to the Delaware Division of Historical and Cultural 

Affairs’ Guidelines and Standards for the Curation of Archaeological 

Collections; (d) artifacts and cultural resources already recovered and to be 

recovered should be managed in a responsible manner; and (e) it is committed 

to the responsible management of the artifacts and associated records. 

 

WHEREAS, Beazer retains any rights of ownership of the 

archaeological collection it may have under applicable law and does not waive 

such rights by participating in this consultation, signing this PA, implementing 

the Project, or otherwise participating in activities relating to the Koppers Site; 

 

WHEREAS, Beazer, by and through its consultants, met with the DE 

SHPO in October 2008 to review the findings of the 2008 Phase IB and Phase 

II Archaeological Evaluation Report and discuss future steps, and provided 

archaeological evaluation results and recommendations to EPA on April 9, 

2009; and 

  

WHEREAS, Beazer has a demonstrated interest in the Project and is 

participating in this consultation due to the fact that it owns the Koppers Site 

and may be required to implement the Project; and 

 

WHEREAS, Beazer, in consultation with EPA and the DE SHPO, has 

conducted the above-described cultural resource surveys within the Project 
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APE to identify and evaluate properties which may be eligible for listing on the 

National Register of Historic Places (“NRHP”); and 

 

WHEREAS, EPA, in consultation with the DE SHPO pursuant to 36 

C.F.R. § 800.4, has determined that the following archaeological sites identified 

within the APE are not eligible for listing on the NRHP: 7NC-E-156; 7NC-E-

157; 7NC-E-168; 7NC-E-140; and 7NC-E-124; and 

  

WHEREAS, EPA, in consultation with the DE SHPO pursuant to 36 

C.F.R. § 800.4, has determined that within the APE, the following 

archaeological sites are eligible for listing on the NRHP: 7NC-E-135; 7NC-E-

137; 7NC-E-139; 7NC-E-143; 7NC-E-155; 7NC-E-184; 7NC-E-188; 7NC-E-

189; 7NC-E-187A; and 7NC-E-187B; and 

 

WHEREAS, EPA contacted the Delaware Nation, the Stockbridge-

Munsee Community Band of Mohican Indians, and the Delaware Tribe of 

Indians (collectively “Koppers FR Tribes”) to determine their interest in being 

consulting parties within the meaning of 36 C.F.R. § 800.2(c) in connection 

with the Project; and 

 

WHEREAS, the Stockbridge-Munsee Community Band of Mohican 

Indians advised EPA that it declined to consult with EPA regarding the Project; 

and 

 

WHEREAS, the Delaware Nation and the Delaware Tribe of Indians 

(collectively “Consulting Tribes”) advised EPA that they would like to consult 

with EPA regarding the Project; and 

 

WHEREAS, in addition to contacting the Consulting Tribes, EPA 

contacted the following entities who advised EPA they wished to consult with 

EPA regarding the effects of the Project on Historic Properties: Beazer East, Inc.; 

Archaeological Society of Delaware; Delaware Department of Transportation; 

Delaware Department of Natural Resources and Environmental Control; Lenape 

Indian Tribe of Delaware; Nanticoke Indian Association; New Castle County; and 

Preservation Delaware, Inc. (collectively “Other Consulting Parties”); and 

 

WHEREAS, in accordance with 36 C.F.R. § 800.6(a)(1), EPA notified the 

ACHP of its adverse effect determination, and the ACHP has chosen to 

participate in the consultation pursuant to 36 C.F.R. § 800.6(a)(1)(iii); and 
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WHEREAS, EPA, in consultation with DE SHPO, the Consulting 

Tribes, and the Other Consulting Parties, and after consideration of views 

provided by the public, has determined that the Project, as currently conceived, 

will have an adverse effect, within the meaning of 36 C.F.R. § 800.5, on 

Archaeological Sites 7-NC-E-135; 7-NC-E-137; 7-NC-E-143; 7-NC-E-188; 7-

NC-E-189; 7-NC-E-187A; and 7-NC-E-187B (“Affected Sites”); and 

   

WHEREAS, EPA, in consultation with DE SHPO, the Consulting 

Tribes, and the Other Consulting Parties, and after consideration of views 

provided by the public, has determined that the Project, as currently conceived, 

will have no adverse effect on Archaeological Sites 7-NC-E-139; 7-NC-E-155; 

and 7-NC-E-184 (“Unaffected Sites”); and 

 

WHEREAS, EPA may require Beazer and/or one or more additional 

persons or entities to implement the Project under EPA oversight pursuant to its 

CERCLA authorities and require Beazer and/or such other party or parties to 

implement certain requirements placed upon EPA under this PA; and 

 

WHEREAS, EPA will provide the persons/entities identified in 

Appendix C to this PA with a copy of all effective orders or settlements in 

which any of EPA’s obligations under this PA will be implemented by others; 

and 

 

WHEREAS, Beazer has been invited to be an “invited signatory” to this 

PA within the meaning of 36 C.F.R. § 800.6(c)(2);  

 

WHEREAS, the following entities have been invited to concur on the 

PA within the meaning of 36 C.F.R. § 800.6(c)(3): the Delaware Nation; the 

Delaware Tribe of Indians; Archaeological Society of Delaware; Delaware 

Department of Transportation; Delaware Department of Natural Resources and 

Environmental Control; Lenape Indian Tribe of Delaware; Nanticoke Indian 

Association; New Castle County; and Preservation Delaware, Inc.; 

  

NOW, THEREFORE, EPA, the ACHP, and the DE SHPO agree that the 

Undertaking shall be implemented in accordance with the following Stipulations in 

order to take into account the effect of the Undertaking on Historic Properties. 
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I. DEFINITIONS 

 

A. “ACHP” shall mean the Advisory Council on Historic Preservation. 

 

B. “Affected Sites” shall mean those Historic Properties upon which the 

Project will have an adverse effect within the meaning of 36 C.F.R. § 800.5, and at 

the time of the execution of this PA include archaeological sites 7-NC-E-135; 7-

NC-E-137; 7-NC-E-143; 7-NC-E-188; 7-NC-E-189; 7-NC-E-187A; and 7-NC-E-

187B. 

 

C. “APE” shall mean the Project’s Area of Potential Effect as defined in 

36 C.F.R. § 800.16(d) and described in Attachment B. 

 

D. “Beazer” shall mean Beazer East, Inc., which owns certain property 

within the APE. 

 

E. “CERCLA” shall mean the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C. §§ 

9601-9657. 

 

F. “Concurring Parties” shall mean those persons or entities concurring in 

this PA pursuant to 36 C.F.R. § 800.6(c)(3) by signing this PA as such parties. 

 

G. “Consulting Tribes” shall mean the Delaware Nation and the Delaware 

Tribe of Indians. 

 

H. “Day” shall mean a calendar day. In computing any period of time 

under this PA, where the last day would fall on a Saturday, Sunday, or federal or 

State holiday, the period shall run until the close of business of the next working 

day. 

 

I. “DE SHPO” shall mean the Delaware State Historic Preservation 

Office, a section of the Delaware Division of Historical and Cultural Affairs. 

 

J. “Division” shall mean the Delaware Division of Historical and 

Cultural Affairs. 
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K. “Electronic Delivery” shall mean the delivery of documents as 

described in Section X of this PA. 

 

L.  “EPA” shall mean the U.S. Environmental Protection Agency.  

 

M. “EPA Remedial Project Manager” shall mean the official designated 

by EPA coordinate, monitor, or direct implementation of the Project within the 

meaning of section 300.5 of the National Oil and Hazardous Substances Pollution 

Contingency Plan, 40 C.F. R. § 300.5.  

 

N. “Historic Property(ies)” shall have the meaning given at 36 C.F.R. § 

800.16(l). 

 

O. “Immediate Area” shall mean the location at which an unexpected 

discovery or human remains are found.   

 

P. “Invited Signatories” shall means those parties described at 36 C.F.R. 

§ 800.6(c)(2), who shall have rights with respect to this PA as described therein, 

and who have signed this PA as such parties. 

 

Q. “Koppers FR Tribes” shall mean the Stockbridge-Munsee Community 

Band of Mohican Indians, the Delaware Nation, and the Delaware Tribe of Indians. 

 

R. “Koppers Site” shall mean the Koppers Newport Superfund Site in 

Newport, New Castle County, Delaware. 

 

S. “PA” shall mean this Programmatic Agreement. 

 

T. “NHPA” shall mean the National Historic Preservation Act of 1966, 

54 U.S.C. § 300101 et seq., as amended, and its implementing regulations at 36 

C.F.R. Part 800. 

 

U. “NRHP” shall mean the National Register of Historic Places. 

 

V. “Other Consulting Parties” shall mean Beazer East, Inc.; 

Archaeological Society of Delaware; Delaware Department of Transportation; 
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Delaware Department of Natural Resources and Environmental Control; Lenape 

Indian Tribe of Delaware; Nanticoke Indian Association; New Castle County; and 

Preservation Delaware, Inc. 

 

W. “Project” shall mean the remedial action selected in the ROD. 

 

X.  “Project Activities” shall mean the field activities that are part of the 

Project. 

 

Y. “Progress Reports” shall mean written reports summarizing all 

significant developments relating to actions required by this PA during the 

reporting period, including the actions performed and any problems encountered, 

analytical and other data received during the reporting period, and the 

developments anticipated during the next reporting period, including a schedule of 

actions to be performed, anticipated problems, and planned resolutions of past or 

anticipated problems.  

 

Z. “Reasonable Buffer Zone” shall mean an area, of no less than 25 feet 

in all directions outside the Immediate Area, which EPA determines is broad 

enough to allow for safe inspection, prevention of damage or disturbance, and 

protection of previously unidentified Historic Properties or human remains and 

narrow enough to allow other Project Activities that EPA determines will have no 

impact on previously unidentified Historic Properties to continue.   

 

AA. “ROD” shall mean the Record of Decision attached hereto as 

Attachment A. 

 

BB. “Signatories” shall mean those parties described at 36 C.F.R. § 

800.6(c)(1), who shall have rights with respect to this PA as described therein, and 

whose signature is required for execution of this PA. 

 

CC. “Stop-Work Order” shall mean an oral or written order by EPA to 

cease Project Activities within a Reasonable Buffer Zone. 

 

DD. “Stop Work Zone” shall be the Immediate Area plus a Reasonable 

Buffer Zone. 
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EE. “Treatment Plan” shall mean a plan describing mitigation of adverse 

effects to Historic Properties within the APE. 

 

FF. “Unaffected Sites” shall mean those Historic Properties within the 

APE upon which the Project will have no adverse effect and consist of 7-NC-E-

139; 7-NC-E-155; and 7-NC-E-184.   

 

II.   STIPULATIONS 

 

EPA shall ensure that its contractors and subcontractors and any other person or 

entity implementing the Project is provided with a copy of the fully executed 

version of this PA and ensure that the following stipulations are implemented: 

 

A. Resolution of Adverse Effects on Historic Properties 

 

1. To resolve adverse effects to Historic Properties that have 

been identified or which may be identified under this PA which may arise from 

implementation of the Project, EPA shall develop, or have developed, prior to 

commencement of on-site construction of the Project, a Treatment Plan.  The 

Treatment Plan shall include elements of data recovery and/or alternative 

mitigation plans to address adverse effects to Historic Properties at the Affected 

Sites and measures to ensure that the Unaffected Sites remain preserved in place. 

The Treatment Plan shall also include a detailed plan for the disposition of 

archaeological collections (including plans for disposition of artifacts recovered 

and to be recovered from archaeological sites at the Koppers Site during 

implementation of the Project) and curation of records as described in Section 

II.D of this PA.  Curation will be carried out in accordance with Section II.D of 

this PA. 
 

2. EPA shall invite the DE SHPO, Consulting Tribes, and Other 

Consulting Parties to a meeting or conference call to discuss the contents of the 

Treatment Plan including, but not limited to, mitigation alternatives for each of 

the Affected Sites, measures to ensure that the Unaffected Sites remain 

preserved in place, and curation.  EPA shall use reasonable efforts to schedule 

the meeting or call to accommodate the schedules of the representatives from the 

DE SHPO, Consulting Tribes, and Other Consulting Parties.  EPA may, in its 

discretion, and in consultation with the DE SHPO, Consulting Tribes, and Other 

Consulting Parties, schedule one or more followup meetings or calls to discuss 
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the above-described matters.      
 
3. Following the completion of discussions, EPA shall submit, 

via Electronic Delivery, a draft Treatment Plan to the DE SHPO, Consulting 

Tribes, and the Other Consulting Parties for their review and comment.  
 

a. The DE SHPO, Consulting Tribes, and Other 

Consulting Parties shall have sixty (60) days, or such longer period as EPA may 

designate in its unreviewable discretion, to submit comments to EPA (“First 

Comment Period”). 

 

b. Following the completion of the First Comment Period, 

EPA shall schedule a meeting or call with the DE SHPO, Consulting Tribes, and 

Other Consulting Parties to discuss all comments received by EPA during the 

First Comment Period. 

 

c. EPA shall revise the draft Treatment Plan, taking into 

account all comments received during the First Comment Period and the meeting 

or call and submit, via Electronic Delivery, a revised draft Treatment Plan to the 

DE SHPO, Consulting Tribes, and the Other Consulting Parties for their review 

and comment. 

 

d. The DE SHPO, Consulting Tribes, and Other 

Consulting Parties shall have thirty (30) days, or such longer period as EPA may 

designate in its unreviewable discretion, to submit comments to EPA (“Second 

Comment Period”). 

 

e. EPA, in its discretion, and in consultation with the DE 

SHPO, Consulting Tribes, and Other Consulting Parties, may arrange for 

subsequent comment periods and/or issue additional drafts of the Treatment Plan 

as EPA deems necessary to ensure that the concerns of the DE SHPO, Consulting 

Tribes, and Other Consulting Parties regarding the draft Treatment Plan have 

been heard and considered.    

 

f. EPA shall finalize the Treatment Plan, taking into 

account all comments received during the comment periods and meetings/calls, 

and submit the Final Treatment Plan, via Electronic Delivery, to the DE SHPO, 

Consulting Tribes, and the Other Consulting Parties. 
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4.  If the Treatment Plan includes data recovery, EPA shall ensure 

that a Data Recovery Plan is developed in consultation with the DE SHPO, 

Consulting Tribes, and the Other Consulting Parties. The plan shall comply with 

Section II.K of this PA and shall specify, at a minimum: 
 

a. the Affected Sites, or portions thereof, where data 

recovery is to be carried out;  
 
b. research questions to be addressed through data recovery, 

with an explanation of their relevance and importance; 
 

c. the research methods to be used, with an explanation of 

their relevance to the research questions; 
 

d. the methods to be used in analysis, data management, and 

data dissemination to the public in accordance with Section II.C of this PA, 

including a schedule; 
 

e. a provision for assessing materials (including artifacts) 

that may be in need of treatment prior to disposition;    
 

f. proposed disposition of recovered materials (including 

artifacts), including both uncontaminated and contaminated materials; 
 

g. a proposed schedule for the submission of Progress 

Reports to the DE SHPO, Consulting Tribes, and Other Consulting Parties;  

 

h. provisions to meet at the Koppers Site in order to evaluate 

the success of the initial fieldwork phase of any data recovery program, and near the 

end of the fieldwork efforts to validate substantial completion; and 

 

i. Strategies to implement Phase III data recovery where 

NRHP eligibility was determined without a Phase II investigation. 

5.   If the Treatment Plan includes preservation in place of all or a 

portion of a Historic Property, EPA and DE SHPO, in consultation with the 

Consulting Tribes and the Other Consulting Parties, shall determine the need for 

and negotiate the terms of any legal instruments that would ensure long-term 

UAO Bates 00184



NHPA Programmatic Agreement for the Koppers Newport Superfund Site 

Newport, New Castle County, Delaware 

V890 

 

11 
 

preservation or protection of the Historic Property. Any such legal instrument 

shall include, at a minimum, the following elements: 
 

a. A clear definition of the boundaries of the area subject to 

preservation in place; 

 

b. clearly defined list of allowed uses and prohibited uses of 

the Historic Property and an acknowledgement that protection measures are being 

instituted in order to minimize or mitigate the Project’s adverse effects to a NRHP-

listed or -eligible property; and 
 
c. a prohibition on any party to such legal instrument, its 

successors, heirs, or assigns, from terminating, modifying, altering or otherwise 

setting aside any such legal instrument unless the party, prior to taking such action, 

first provides EPA and the DE SHPO with written justification for termination, and 

consults with EPA and the DE SHPO to develop a new treatment plan to address 

the potential adverse effects pursuant to 36 C.F.R. § 800.5, regardless of whether 

the term of this PA has expired or not.  EPA and the DE SHPO shall consult with 

the Consulting Tribes and the Other Consulting Parties regarding any such new 

treatment plan. 
 

6.  Alternative mitigation strategies included in the Treatment Plan 

may include, among other things, protection of portion(s) of the Affected Sites and 

Unaffected Sites; updating and/or creating relevant DE SHPO and EPA 

archaeological websites and geographical databases with relevant information 

collected during previous and/or ongoing investigations; analysis and synthesis of 

past data accumulated through either DE SHPO and EPA projects; statewide 

and/or region-wide predictive models; histories of the Project APE; virtual tours 

and/or websites detailing Historic Properties in the APE; illustrated books; and 

online exhibits that introduce the history of the Koppers Site.   

 
7. Except as may be provided in the Treatment Plan, EPA will 

complete, or have completed, all necessary data recovery fieldwork prior to 

commencement of ground disturbing activities associated with the Project at any 

Affected Site where data recovery will be performed. Alternative mitigation may 

or may not be completed prior to commencing ground disturbing activities 

associated with the Project at any Affected Site where alternative mitigation will 

be performed. 
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B. Effects to Unsurveyed Areas  

 

1. Identification and Evaluation Surveys 

   

a. If Project design changes result in the potential for effects 

to Historic Properties that may be located in unsurveyed areas, EPA shall, in 

consultation with the DE SHPO, the Consulting Tribes, and the Other Consulting 

Parties, (1) conduct or oversee performance of identification (Phase I) 

archaeological surveys, and (2) determine if identified properties will require a 

Phase II level archaeological survey to evaluate their NRHP eligibility. Evaluation 

Studies (Phase II) may require additional background research and/or additional 

field excavations. 

 

b. EPA shall prepare, or have prepared, reports on findings 

of the additional identification/evaluation surveys and shall submit draft and final 

reports, via Electronic Delivery, to the DE SHPO, Consulting Tribes, and Other 

Consulting Parties for comment.  The review period shall be thirty-five (35) days 

from the date EPA transmits the reports via Electronic Delivery, or such longer 

period as determined by EPA in its unreviewable discretion.  EPA will take into 

account any comments received.  All final reports shall meet the standards 

described in Section II.K of this PA.   

 

c. During the Evaluation Studies (Phase II), EPA, in  

consultation with the Consulting Tribes, which possess special expertise in 

assessing the National Register eligibility of properties with religious and cultural 

significance to them and the Other Consulting Parties, shall apply the NRHP criteria 

(36 C.F.R. § 60.4) in accordance with 36 C.F.R. § 800.4(c), taking into account 

applicable historic contexts and management plans developed for Delaware for 

historic and pre-contact archaeological resources.  

 

d. If EPA determines that any of the NRHP criteria are met, 

and the DE SHPO, the Consulting Tribes, and the Other Consulting Parties agree, 

the properties shall be deemed eligible for the NRHP. If EPA determines that the 

NRHP criteria are not met, and the DE SHPO, the Consulting Tribes, and the Other 

Consulting Parties agree, the properties shall be considered not eligible for the 

NRHP.  If EPA, the DE SHPO, the Consulting Tribes, and the Other Consulting 

Parties have not reached a consensus, or if the ACHP or the Secretary of the Interior 

so request, EPA shall obtain a determination of eligibility from the Secretary of the 

Interior pursuant to 36 C.F.R. Part 63. 
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2. Findings of Effects, Finding of Adverse Effects, Resolution of 

Adverse Effects 

 

EPA shall follow the steps set forth in 36 C.F.R. §§ 800.4(d), 800.5, and 

800.6 in connection with making findings regarding effects on Historic Properties 

in previously unsurveyed areas, making findings of adverse effects on Historic 

Properties in previously unsurveyed areas, and resolving adverse effects on 

Historic Properties in previously unsurveyed areas and the Treatment Plan shall 

be modified as appropriate in accordance with the process stipulated in Section 

II.A of this PA.   
 

C.   Release of Documentation to the Public 

 

1.   EPA may prepare, or have prepared, information or materials for 

dissemination to the public regarding this PA or the mitigation work performed 

under this PA.  EPA will take all reasonable steps to ensure that information 

intended for public distribution does not endanger the archaeological or Historic 

Properties at the Koppers Site.  The specific information and materials produced 

may include, among other things, pamphlets, videos, historical markers, brochures, 

websites, exhibits, displays for public buildings, booklets on the history or pre-

contact history of the Project area, lectures or presentations at academic 

conferences, and/or public institutions such as schools and historical societies.   

 

2.   Unless otherwise mandated by law, before EPA releases such 

information or materials to the public, EPA shall submit the information and 

materials to be released, via Electronic Delivery, to the DE SHPO, Consulting 

Tribes, and the Other Consulting Parties for their review and comment. The review 

period will be specified by EPA and shall not exceed thirty-five (35) days from the 

date EPA transmits the information via Electronic Delivery unless extended by EPA 

in its unreviewable discretion.  EPA will take into account any comments received. 

 

D. Curation 
 

All archaeological records, and any artifacts identified for curation pursuant 

to the approved Treatment Plan required by Section II.A of this PA, shall be 

curated in a repository qualified for this purpose, and will be processed and 

prepared for curation following the policies of the qualified repository.   
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E. Discovery of and Treatment of Human Remains and Burials 

 
1.   EPA will ensure that a qualified archaeologist will be on-site 

(“On-Site Archaeologist”) and accessible to consult with the EPA Remedial 

Project Manager or his/her delegate during Project-related ground disturbing 

activities reasonably likely to reveal previously undiscovered items that may be 

Historic Property and/or human remains.   

 

2.  EPA shall ensure that its contractors and subcontractors 

immediately cease work at the location of a discovery of human remains or burial 

sites and notify EPA of such discovery within 24 hours of each such discovery. 

 

3.  EPA shall consult with the On-Site Archaeologist as soon as 

possible after becoming aware of the possibility that human remains have been 

found to confirm the nature of the discovery.  EPA shall exercise reasonable efforts 

to notify the DE SHPO, the Consulting Tribes, and Other Consulting Parties of the 

discovery within 24 hours after confirming with the On-Site Archaeologist that 

human remains have been encountered.  EPA shall also:  

 

 a.  Notify the Delaware State Police of the discovery and 

the requirements of this PA;   

 

 b.  In consultation with the On-Site Archaeologist, 

establish a Stop Work Zone;  

 

 c.  Issue a Stop Work Order covering the Stop Work 

Zone;  

    

 d.  In consultation with the On-Site Archaeologist, make 

reasonable efforts to avoid further impacts to the remains; and  

 

 e.  Conduct government-to-government consultation with 

federally recognized Tribes regarding such discovery consistent with EPA’s 

“Policy on Consultation and Coordination with Indian Tribes” (May 4, 2011).     

 

4.  In establishing the Reasonable Buffer Zone, EPA shall 

consider, among other things: 

 

 a.  the safety of workers; 
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 b.  Project Activities underway in the vicinity of the 

Immediate Area; and 

 

 c.  the availability of land for a buffer. 

  

5. EPA shall ensure that the disposition of discovered human 

remains is consistent with applicable Federal and State laws, regulations, and 

policies.  Upon receipt of notice from EPA or its designee that human remains 

have been discovered, the DE SHPO shall work with EPA to effectuate such 

notice, consultation, and disposition of human remains as is appropriate.   

 

6. If EPA is aware that human remains of Native American 

affiliation are discovered, EPA will, to the extent practicable, ensure that the 

following steps are taken until a plan for appropriate disposition of such remains 

has been established:  

  

a.  Place tobacco with the remains and funeral 

objects; 

 

b. Cover remains and funeral objects with a natural 

fiber cloth such as cotton or muslin; 

 

c. Take no photographs of the remains or objects; 

 

d. Leave human remains and funeral objects in-situ 

and protect them from further disturbance; 

 

e. Perform no destructive “in-field” documentation of 

the remains or funeral items; and  

 

f. Withhold from the public the location of the 

remains and funeral objects. 

   

F.    Unexpected Discoveries.   

 

1.  If EPA, in consultation with the On-Site Archaeologist, determines 

that it has discovered a previously unidentified Historic Property which may be 
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adversely affected by the Project or evidence that the Project will affect known 

Historic Properties in an unanticipated manner, EPA shall 

 

 a.  In consultation with the On-Site Archaeologist, establish a 

Stop Work Zone;  

 

b.  Issue a Stop Work Order covering the Stop Work Zone;  

    

 c.  In consultation with the On-Site Archaeologist, make 

reasonable efforts to avoid further impacts to the discovery;  

 

 d.  Make reasonable efforts to notify the DE SHPO, the 

Consulting Tribes, and Other Consulting Parties within 24 hours after making the 

determination described in Paragraph F.1: 

 

1.   of the nature of the discovery; 

 

2.   of the Stop Work Zone established by EPA; 

 

3.   that EPA has issued a Stop Work Order covering the 

Stop Work Zone; 

 

4.   that EPA is making reasonable efforts to avoid further 

impacts to the discovery; 

 

5.   that EPA will issue a second notice addressing EPA’s 

assessment of the National Registry eligibility of the property and the proposed 

actions to resolve adverse effects; and 

 

e.  Make reasonable efforts to notify the DE SHPO, the 

Consulting Tribes, and Other Consulting Parties of EPA’s findings within 24 hours 

after EPA has, in consultation with the On-Site Archaeologist, developed its 

assessment of the National Register eligibility of the property and the proposed 

actions to resolve adverse effects. 

 

2.  In establishing the Reasonable Buffer Zone, EPA shall consider, 

among other things: 

 

 a.  the safety of workers; 
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 b.  Project Activities underway in the vicinity of the Immediate 

Area; 

 

 c.  the availability of land for a buffer; and 

 

 d.  the nature of the discovery.     

 

3.   EPA, the DE SHPO, the Consulting Tribes, and the Other 

Consulting Parties will have three business days, or such longer period as EPA 

designates in its unreviewable discretion, from the issuance of the notice described 

in Paragraph F.1.e, above, to respond to EPA’s notice.  EPA shall take into account 

any recommendations received regarding National Register eligibility and proposed 

mitigation plans.  EPA shall, as appropriate: (a) where mitigation activities must be 

completed before resuming the Project, implement the mitigation plans selected by 

EPA and then rescind the Stop Work Order, or (b) where mitigation activities need 

not be completed before resuming the Project, rescind the Stop Work Order and 

ensure that the selected mitigation activities are implemented.  EPA shall, as soon as 

practicable, provide the DE SHPO, the Consulting Tribes, and the Other Consulting 

Parties with a report of the actions taken with respect to the discovery.   

 

G.    Emergency Response 

 

Notwithstanding the processes described in Sections II.E and F of this 

PA, if EPA determines that previously unknown circumstances present a threat to 

human health or to the environment, EPA may take response action to respond to 

such circumstances, including action within the Stop Work Zone, to mitigate the 

threat despite the existence of a Stop Work Order.  Emergency response conducted 

under CERCLA and the NCP shall be conducted consistent with Section VI of the 

Programmatic Agreement on Protection of Historic Properties During Emergency 

Response Under the National Oil and Hazardous Substances Pollution Contingency 

Plan (Updated April 30, 2002). 

 

H.  Distribution/Review of Remedial Design Plans. 
 

1. The Consulting Tribes and Other Consulting Parties understand 

that the remedial design is an extensive series of engineering reports, documents, 

specifications, and drawings that detail the steps to be taken during 

implementation of a remedial action; that the remedial design is often voluminous 

(i.e., thousands of pages of material); that neither CERCLA nor the NCP require 
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that EPA provide the public with an opportunity to comment on the remedial 

design; that EPA routinely shares the remedial design with the State for comment 

in its role as support agency; and that EPA provides a copy of the remedial design 

to federally recognized Tribes for comment consistent with EPA’s Policy on 

Consultation and Coordination with Indian Tribes (May 2011). 

 

2. EPA will ensure that the remedial design is consistent with this 

PA and the Treatment Plan.  EPA shall provide a copy of the final remedial design 

plans to the DE SHPO for review and comment.   

 

3. EPA shall notify the Consulting Tribes of the availability of the 

final remedial design plans and provide copies as requested (hard copies, CDs, or 

electronic files depending on size and volume of plans) for their review and 

comment.   

 

4. EPA shall notify the Other Consulting Parties of the 

availability of the final remedial design plans and provide copies as requested 

(hard copies, CDs, or electronic files depending on size and volume of plans) for 

their review and comment solely on the issue whether the final remedial design 

necessitates a change to the determination of effects on Historic Properties or gives 

rise to a need to evaluate a potential for effects to unsurveyed areas pursuant to 

Section II.B.   

 

5. DE SHPO, Consulting Tribes, and the Other Consulting Parties 

shall have thirty-five (35) days from the date EPA transmits the remedial design 

plans to them, or such longer period as EPA may determine in its unreviewable 

discretion, to provide comments on the plans as provided in subparagraphs 2-4, 

above. 

 

6. EPA shall take into account any comments received and 

provide notice to the DE SHPO, Consulting Tribes, and Other Consulting Parties 

of its assessment regarding whether the final design necessitates a change to the 

determination of effects to Historic Properties or gives rise to a need to evaluate a 

potential for effects to unsurveyed areas pursuant to Section II.B.  

 

I. Subsequent Changes to the Project 
 

1.    If the DE SHPO, Consulting Tribes, or Other Consulting Parties 

believe that EPA has made or will make any substantive change to the Project that is 
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likely to affect a Historic Property for which mitigation has not been resolved 

hereunder, such party(ies) shall notify EPA with their concerns. EPA and such 

party(ies) shall have ten (10) days, or such longer period of time agreed to by EPA 

in its unreviewable discretion, from the date of such notice to discuss the concerns 

identified to EPA.  EPA shall take into account the concerns raised during this 

period and shall notify the party(ies) raising the concerns of its position.  Should 

EPA determine, either before or after such consultation, that Project work should be 

stopped to prevent adverse effects to one or more Historic Properties not addressed 

by the Treatment Plan, EPA will issue a Stop Work Order as described in Section 

II.F.1 and .2 of this PA.   

 

2.   If EPA proposes any changes to the Project affecting Historic 

Properties for which mitigation has not been resolved hereunder, EPA shall 

provide the DE SHPO, Consulting Tribes, and Other Consulting Parties with 

information concerning the proposed changes. These parties will have thirty (30) 

days, or such longer period designated by EPA in its unreviewable discretion, 

from the date EPA notifies them of this information to comment on the proposed 

changes. EPA shall take into account any comments received prior to 

implementing such changes. Should EPA determine, either before or after such 

consultation, that Project work should be stopped to prevent adverse effects to one 

or more Historic Properties not addressed by the Treatment Plan, EPA will issue a 

Stop Work Order as described in Section II.F.1 and .2 of this PA.   

 

3.  With the exception of the remedial design, EPA shall not alter any 

document that has been reviewed and commented on pursuant to this PA (except 

to finalize documents commented on in draft form) without first affording the DE 

SHPO, Consulting Tribes, and Other Consulting Parties the opportunity to review 

the proposed change and determine whether it shall require that this PA be 

amended.  If one or more of the Signatories determines than an amendment to this 

PA is needed, the Signatories shall follow the procedures in Paragraph II.P. 

 

J.    Personnel Qualifications 

 

1.   Except as provided herein, all actions required by this PA that 

involve the identification, evaluation, analysis, recording, treatment, monitoring, 

or disposition of Historic Properties, and/or that involve reporting or 

documentation of such actions in the form of reports, forms, or other records, 

shall be carried out by or under the direct supervision of a person or persons who 

meets, at a minimum, the Secretary of the Interior’s Historic Preservation 
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Professional Qualifications Standards in the appropriate discipline as specified in 

the 1997 revised and updated proposed standards (62 Fed. Reg. 33708 (June 20, 

1997)). EPA will ensure that the work outlined in this PA is conducted by 

individuals meeting these qualifications standards.  

 

2.    EPA acknowledges that Tribes possess special expertise in 

assessing the National Register eligibility of properties with religious and cultural 

significance to them. Tribal leaders, and as appropriate, their representatives, shall 

decide who meets qualification standards as defined by their Tribes for matters 

pertaining to this PA.  

 

K.  Survey and Data Recovery Standards 

 

1. EPA shall ensure that any and all cultural resource surveys and/or 

data recovery plans conducted pursuant to this PA are done in accordance with 

the versions of the documents identified below in effect as of the Effective Date 

of this PA:   
 

a. “Secretary of the Interior's Standards for Identification;” 
b. “Secretary of the Interior's Standards for Evaluation;” 
c. “Secretary of the Interior's Standards for Historical 

Documentation;”  
d. “Secretary of the Interior's Standards for Archaeological 

Documentation;” and 
e. “Archaeological Survey in Delaware, February 2015.”  

 
In addition, all data recovery plans shall take into account the Advisory Council 

on Historic Preservation’s guidance for “Recommended Approach for 

Consultation on Recovery of Significant Information from Archaeological Sites 

Synopsis.” Reports will meet professional standards set forth by the Department 

of the Interior’s “Format Standards for Final Reports of Data Recovery 

Program’’ (42 Fed. Reg. 5377-79 (January 28, 1977)).   
 

2. Survey proposals and data recovery plans shall include a research 

design that identifies, among other things, objectives, methods, and expected 

results; production of draft and final reports; and preparation of materials for 

curation in accordance with Stipulation II.D.  Additional requirements for data 

recovery plans are found in Stipulation II.A.4 of this Agreement. 
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L. Changes to Regulations, Guidance Documents, or Requirements 

 
EPA will consider any changes to laws, regulations, guidance documents, 

guidelines, or other materials relevant to implementation of this PA of which it 

becomes aware.   

 

M. Dispute Resolution  
 

1. Unless otherwise provided in this PA or in 36 C.F.R. Part 800, 

should any Signatory or Invited Signatory object in writing to actions proposed or 

carried out pursuant to this PA, the disputing party shall provide notice of the 

dispute to EPA, the other Signatories, and the Invited Signatories.  EPA shall then 

proceed as follows: 

   

a. EPA, the Other Signatories, and the Invited Signatories 

shall have fifteen (15) days, or such longer period as EPA may designate in its 

unreviewable discretion, to resolve the dispute via agreement (“Initial Period”).  If 

the dispute is so resolved, EPA shall proceed in accordance with the agreement 

resolving the dispute. 

   

b. If, at the end of the Initial Period, EPA, the Other 

Signatories, and the Invited Signatories have not reached agreement to resolve the 

dispute, EPA shall forward all documentation relevant to the dispute, including 

EPA’s proposed resolution of the dispute, to the ACHP via Electronic Delivery.  At 

the time EPA transmits such documentation to the ACHP, EPA shall send a copy of 

the documentation to the DE SHPO, Consulting Tribes, and the Other Consulting 

Parties via Electronic Delivery. 

   

1. Within fifteen days of EPA’s transmittal of such 

documentation to the ACHP, the DE SHPO, Consulting Tribes, and Other 

Consulting Parties may provide their comments on EPA’s proposed resolution to 

the ACHP, copying each other and EPA. 

 

2. Within thirty (30) days after EPA’s transmittal of 

the documentation to the ACHP, the ACHP will either: 

 

a. Advise EPA that the ACHP concurs in EPA’s  

proposed resolution of the dispute; or 
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b. Provide EPA with recommendations, which EPA 

will take into account in reaching a final decision on the dispute. 

 

Should the ACHP not exercise one of the above options within thirty (30) days after 

EPA’s transmittal of the documentation, EPA shall proceed in accordance with 

subparagraph, 3, below.   

 

3. EPA shall issue its decision resolving the dispute, 

taking into account the comments and positions of the ACHP, DE SHPO, 

Consulting Tribes, and Other Consulting Parties, and shall act in accordance 

therewith. 

 

2. EPA’s responsibility to carry out all other actions subject to the 

terms of this PA that are not the subject of the dispute remain unchanged. 

 

3. Nothing herein shall prevent the DE SHPO or ACHP from 

raising a dispute hereunder at the request of any person or entity. 

 

4. Deadlines in this Section II.M may be extended by EPA in its 

unreviewable discretion. 

 

N. Duration 

 
This PA shall remain in force until the Stipulations in Section II have been 

fulfilled. This time period shall not exceed fifteen (15) years from the Effective 

Date as provided in Section II.V.  If within six (6) months prior to the end of this 

fifteen (15) year period Stipulations remain unfulfilled, the Signatories and Invited 

Signatories will consult to determine if extension of the duration or other 

amendment of the PA is needed. No amendment to extend the duration or other 

amendment will be considered in effect unless the Signatories and Invited 

Signatories have agreed to it in writing. 
 

O.  Review of Undertaking and Implementation  
 

1. No less than once per calendar year, EPA will report to 

ACHP, DE SHPO, Consulting Tribes, and Other Consulting Parties as to the 

progress in completing the Administrative Order or any other such instrument 

that may lead to commencement of consultation on the Treatment Plan under 

Stipulation II.A of this PA.  This obligation shall end when the Treatment Plan 
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is finalized. 

 

2. Starting 12 months after the Treatment Plan is finalized, EPA 

and the DE SHPO shall review the Project annually to monitor progress of the 

implementation of the terms of this PA. 

 

a. EPA shall invite the ACHP, DE SHPO, Consulting 

Tribes, and Other Consulting Parties to a meeting or conference call for such 

purpose and shall make reasonable efforts to ensure that such meeting or call is 

held at a mutually agreeable time.  EPA shall include in such invitation a report 

summarizing steps taken in the preceding year to implement the terms of this 

PA.  At such meeting or call EPA and/or its representative shall report on 

progress in meeting the terms of this PA, problems or issues encountered, and 

anticipated future actions to be taken under this PA.   

  

b. EPA will prepare a report summarizing each such 

meeting.  EPA intends to distribute such report to the attendees within 60 days 

of the meeting. 

 
P. Amendments 

 

  The Signatories and Invited Signatories may amend this PA pursuant to 36 

C.F.R. § 800.6(c)(7).  No amendment shall be effective until it has been signed 

by the Signatories and Invited Signatories.  

 

Q. Termination 
 

1. If a Signatory or Invited Signatory determines that the terms 

of this PA cannot be or are not being carried out, the Signatories and Invited 

Signatories shall consult to seek amendment of this PA.  If this PA is not 

amended, any Signatory or Invited Signatory may propose to terminate it.   
 
2. The party proposing to terminate this PA shall notify all 

other Signatories and Invited Signatories explaining its reasons for proposing 

termination and affording them at least thirty (30) days to consult to seek 

alternatives to termination. The Signatories and Invited Signatories shall then 

consult. 
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3. Should consultation fail to produce an agreeable alternative 

to termination, the Signatory or Invited Signatory proposing termination may 

terminate the PA by so notifying the other Signatories and Invited Signatories.  
 

4. Should this PA be terminated under this provision before the 

Stipulations in Section II have been completed, EPA shall either: 
 

a. Consult in accordance with 36 C.F.R. § 800.6(a)(1) to 

develop a new PA or; 
 

b. Request the comments of the ACHP pursuant to 36 

C.F.R. § 800.7(a). 
 

R. Effect of Persons Refusing to Sign This PA 

 

The refusal of any person invited to sign this PA as an Invited Signatory 

or Concurring Party does not invalidate this PA.   

 

S. Confidentiality 

EPA shall manage information about the location, character, and  

ownership of Historic Properties the disclosure of which may cause a significant 

invasion of privacy, risk harm to the Historic Properties, or impede the use of a 

traditional religious site by practitioners, in a manner consistent with the 

requirements of 36 C.F.R. § 800.11(c), Section 304 of the NHPA, 54 U.S.C. § 

307103, the Freedom of Information Act, 5 U.S.C. § 552, and all other 

applicable laws. 

 

T. Coordination With Other Federal Reviews 

 

In the event that another federal agency not initially a party to or subject 

to this PA receives an application for funding/license/permit for the Project 

described in this PA, that agency may fulfill its Section 106 responsibilities by 

stating in writing that it concurs with the terms of this PA and notifying the 

EPA, DE SHPO, the ACHP, and all Signatories and Invited Signatories that it 

intends to do so. Such agreement shall be evidenced by it formal letter, signed 

by an agency official, which recognizes EPA as the lead federal agency for the 
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purposes of Section 106 and agrees with all the findings and determinations of 

the EPA and the terms of this PA. 

 

U. Anti-Deficiency Act 

EPA’s obligations under this PA are subject to the availability of 

appropriated funds, and the stipulations of this PA are subject to the provisions 

of the Anti-Deficiency Act. EPA shall make reasonable and good faith efforts to 

secure the necessary funds to implement this PA in its entirety. If compliance 

with the Anti-Deficiency Act alters or impairs EPA’s ability to implement the 

stipulations of this agreement, EPA shall consult in accordance with the 

amendment and termination procedures of this PA. 

 

V. Effective Date 

 

This PA shall be effective on the date EPA transmits a fully executed copy 

of this PA to the ACHP, Signatories, and Invited Signatories. 

  

W. Execution in Counterparts 

 

This PA may be executed in counterparts, with a separate page for each 

signatory. EPA will ensure that each entity identified in Appendix C to this PA 

is provided with a copy of the fully executed PA. 

 

X. Document Transmittal From EPA 

1. The primary means of transmitting documents from EPA will 

be Electronic Delivery, as defined below.  Each person, entity, or group 

identified in this PA as an intended recipient of documents from EPA, whether 

they sign this PA or not, must (1) provide a valid email address for EPA to use 

for Electronic Delivery, and (2) update that email address if it changes.  A 

current list of such email addresses as of the Effective Date of this PA is 

appended hereto as Attachment C.  

 

2. As used in this PA, “Electronic Delivery” shall mean: 

 

  a. Direct transmission via email; or 
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  b. Notification via email that a document is available for 

review on, and download from, a computer system accessible by the recipient.  

 

Effect.  Execution of this PA by EPA, the DE SHPO, and the ACHP, and 

implementation of its terms is evidence that EPA has taken into account the 

effects of the Project on Historic Properties and afforded the ACHP an 

opportunity to comment.       
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PROGRAMMATIC AGREEMENT BETWEEN THE 
U. S. ENVIRONMENTAL PROTECTION AGENCY, REGION III; 
THE DELAWARE STATE HISTORIC PRESERVATION OFFICE; 

AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION 
REGARDING CLEANUP OF THE KOPPERS NEWPORT 

SUPERFUND SITE, NEWPORT, NEW CASTLE, DELAWARE 
 

SIGNATORY 
 

The following is a “signatory” within the meaning of 
36 C.F.R. § 800.6(c)(1). 

 
FOR THE UNITED STATES ENVIRONMENTAL PROTECTION 
AGENCY 
 
 
 
 
_______________________________________          ____________ 
Adam Ortiz                                                                   Date 
Regional Administrator 
EPA Region III 
 

 
The “Date” field does not need to be completed if an electronic 

signature bearing the signature date is used. 
 

  

ADAM
ORTIZ

Digitally signed by ADAM 
ORTIZ
Date: 2023.06.01 
16:41:37 -04'00'
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PROGRAMMATIC AGREEMENT BETWEEN THE 
U. S. ENVIRONMENTAL PROTECTION AGENCY, REGION III; 
THE DELAWARE STATE HISTORIC PRESERVATION OFFICE; 

AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION 
REGARDING CLEANUP OF THE KOPPERS NEWPORT 

SUPERFUND SITE, NEWPORT, NEW CASTLE, DELAWARE 
 
 

SIGNATORY 
  

The following is a “signatory” within the meaning of 
36 C.F.R. § 800.6(c)(1). 

 

 
 
FOR THE DELAWARE STATE HISTORIC PRESERVATION OFFICE 
 
 
 
 
_________________________________________           _______________ 
SUZANNE SAVERY, Director and State                         Date 
Historic Preservation Officer 
Delaware Division of Historic Preservation and 
Cultural Affairs 
 
 
 

The “Date” field does not need to be completed if an electronic 
signature bearing the signature date is used. 

 
 

 

 

 

 

 

Suzanne Savery, Director Digitally signed by Suzanne Savery, Director 
Date: 2023.05.17 13:46:31 -04'00'
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PROGRAMMATIC AGREEMENT BETWEEN THE 
U. S. ENVIRONMENTAL PROTECTION AGENCY, REGION III; 
THE DELAWARE STATE HISTORIC PRESERVATION OFFICE; 

AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION 
REGARDING CLEANUP OF THE KOPPERS NEWPORT 

SUPERFUND SITE, NEWPORT, NEW CASTLE, DELAWARE 
 
 

SIGNATORY 
  

The following is a “signatory” within the meaning of 
36 C.F.R. § 800.6(c)(1). 

 

 
FOR THE ADVISORY COUNCIL ON HISTORIC PRESERVATION 
 
 
 
_________________________________________           _______________ 
REID NELSON, Executive Director                                   Date 
Advisory Council on Historic Preservation 
 
 

The “Date” field does not need to be completed if an electronic 
signature bearing the signature date is used. 

 

  

7.5.2023
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PROGRAMMATIC AGREEMENT BETWEEN THE 
U. S. ENVIRONMENTAL PROTECTION AGENCY, REGION III; 
THE DELAWARE STATE HISTORIC PRESERVATION OFFICE; 

AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION 
REGARDING CLEANUP OF THE KOPPERS NEWPORT 

SUPERFUND SITE, NEWPORT, NEW CASTLE, DELAWARE 
 

INVITED SIGNATORY 

The following is an “invited signatory” within the meaning of 
36 C.F.R. § 800.6(c)(2). 

 
 

FOR BEAZER EAST, INC. 
 
 
_________________________________________           _______________ 
[signature]                                                                          Date 
 
 
Print Name: ______________________________ 
 
Position: _________________________________ 
 
 

The “Date” field does not need to be completed if an electronic 
signature bearing the signature date is used. 
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KOPPERS CO., INC. (NEWPORT PLANT) 

SUPERFUND SITE 
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U.S. ENVIRONMENTAL PROTECTION AGENCY 
REGION 3, PHILADELPHIA, PENNSYLVANIA 
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I. DECLARATION 
 

KOPPERS CO., INC. (NEWPORT PLANT) 
SUPERFUND SITE 

RECORD OF DECISION AMENDMENT 
NEWPORT / NEW CASTLE COUNTY, DELAWARE 

 

1 SITE NAME AND LOCATION 
 

Koppers Co., Inc. (Newport Plant) Superfund Site  
Newport, New Castle County, Delaware 
EPA ID Number: DED980552244 

2 STATEMENT OF BASIS AND PURPOSE 
 

This Record of Decision (ROD) Amendment replaces the remedy selected by the U.S. 
Environmental Protection Agency (EPA) for the Koppers Co., Inc. (Newport Plant) Superfund Site 
(the Site) in a ROD issued on September 30, 2005 (2005 ROD) (hereafter the 2005 Remedy). In 
this ROD Amendment EPA selects both an interim action (for groundwater) and a final action (for 
the remainder of the Site). The interim and final actions selected herein (Selected Remedial Action) 
were chosen in accordance with the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980, as amended (CERCLA), 42 U.S.C. §§ 9601-9675; and the National Oil and 
Hazardous Substances Pollution Contingency Plan (NCP), 40 C.F.R Part 300, as amended. 

 
This decision document is based on an Administrative Record (AR) which was developed in 
accordance with CERCLA §113(k). This AR is available for review online at: 
https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0300092. The AR is also available 
online at the EPA Region 3 Records Center, 1600 JFK Boulevard, Philadelphia, Pennsylvania, and 
the Kirkwood Public Library at 6000 Kirkwood Highway Wilmington, Delaware 19808 (302-995-
7663). The AR Index identifies each document contained in the AR. When signed, this ROD 
Amendment will become part of the AR for the Site.  

3  ASSESSMENT OF THE SITE 
 
The Site is located on a parcel of approximately 300 acres in the northern part of New Castle 
County, Delaware, southwest of the town of Newport and northwest of the Interstate-95 and Route 
141 interchange (New Castle County Parcel No.  07-046.40-310). The Site previously contained a 
wood treatment facility that was last operational in 1971. Soil, sediments, and groundwater at the 
Site are contaminated as a result of past wood-treatment activities.  
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The Site was identified as a potential hazardous waste site in 1979. Following multiple 
investigations, EPA proposed the Site to the CERCLA National Priorities List (NPL) in 1989 and 
finalized the listing on August 30, 1990. 
 
In 1991, Beazer East, Inc. (Beazer) and E.I duPont de Nemours and Company, Inc. (DuPont) (the 
Site landowner at that time) signed an agreement with EPA under which the companies were to 
conduct a Remedial Investigation/Feasibility Study (RI/FS). The RI was completed in 2003 and 
the FS was completed in 2004.  
 
EPA issued the 2005 ROD to address contaminated soils, sediments, and groundwater. On 
September 25, 2006, EPA issued an administrative order directing Beazer to implement the 2005 
Remedy (2006 Order); Beazer agreed to comply. During the Remedial Design (RD), Beazer 
collected data showing that Site conditions were different than previously characterized and 
understood at the time the 2005 ROD was issued. This new data influenced design details for the 
excavation, consolidation, containment, and capping of soil, sediment, and Dense Non-Aqueous 
Phase Liquids (DNAPL). In addition, wetland banking, a future use of the Site that played a major 
role for including the extensive excavation of upland soil in the 2005 ROD, was no longer an 
intended use for the Site. EPA modified the 2006 Order in August 2014 to require that Beazer 
perform a Focused Feasibility Study (FFS) and in April 2019 to permit Beazer to submit a Request 
for ROD Amendment in lieu of an FFS. Beazer submitted a Request for ROD Amendment in 
August 2019.  
 
This ROD Amendment modifies the 2005 Remedy.  

4  DESCRIPTION OF INTERIM AND FINAL ACTIONS 
 

The actions selected in this ROD Amendment constitute a final remedial action (Final Action) 
with respect to soils, sediments, and DNAPL in the saturated zone serving as a source for 
groundwater contamination. The actions selected herein for groundwater constitute an interim 
remedial action (Interim Action) and will not restore the groundwater to beneficial use. A final 
groundwater remedy will be selected in a subsequent decision document. This approach allows for 
evaluation of groundwater conditions during and following the removal of Principal Threat Waste.  
 
The Final Action includes the following: 

• Construction of a containment area on-Site for the placement of excavated materials and 
debris (Containment Area). 

• Realignment of Hershey Run around the Containment Area. 
• Installation of barrier walls around all sides of the Containment Area with monitoring to 

ensure the barrier walls function as designed.  
• Excavation of contaminated soils, placement of a geotextile demarcation layer, and 

backfilling. 
• Excavation of contaminated sediments (including channels and marsh/wetland areas), 

placement of a reactive core mat, and backfilling.  
• Placement of excavated soils, sediments, and collected debris into the Containment Area. 
• Capping the Containment Area.  
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• Recovery and off-Site treatment and disposal, or recyling, of the recoverable DNAPL in 
the saturated zone outside of the Containment Area.  

• Mitigation of effects to wetlands impacted by the remediation.  
• Implementation of institutional controls to protect the components of the remedy and to 

prevent residential development.  
• Monitoring of surface water, sediment, biota, groundwater, porewater, and caps/covers.  

 
The Interim Action includes the following: 

• Institutional controls to prevent use of groundwater. 

5 STATUTORY DETERMINATIONS 
 
The Final Action selected in this ROD Amendment meets the mandates of CERCLA § 121 and 
the regulatory requirements of the NCP. The Final Action is protective of human health and the 
environment, is cost effective, complies with Federal and State requirements that are applicable or 
relevant and appropriate (ARARs) that are not waived, and utilizes permanent solutions and 
alternative treatment technologies to the maximum extent practicable. This remedy also satisfies 
the statutory preference for treatment as a principal element of the remedy (i.e., reduction of 
toxicity, mobility, or volume of hazardous substances). In accordance with CERCLA § 121(c), a 
remedy review will be conducted no less than every five years after the initiation of the Final 
Action to ensure it continues to provide adequate protection of human health and the environment 
(such reviews are known as Five-Year Reviews (FYRs)). These reviews will continue until 
hazardous substances are no longer present above levels that allow for unlimited use and 
unrestricted exposure.  
 
The Interim Action selected in this ROD Amendment is protective of human health and the 
environment in the short term and is intended to provide adequate protection until a final action is 
selected for groundwater. This Interim Action complies with federal and state ARARs that are not 
waived.  

6  ROD AMENDMENT CERTIFICATION CHECKLIST 
 
The information in the chart below is addressed in detail in the Decision Summary (Part II) of this 
ROD Amendment. Additional information can be found in the AR for this ROD Amendment.  
 
ROD CERTIFICATION CHECKLIST 
Information Location 
Chemicals of concern (COCs) and respective 
concentrations 

Section 6.3 

Baseline risk represented by the COCs Section 6 
Performance Standards established for COCs and the 
basis for these levels 

Sections 12.2 & 12.3 

How source materials constituting principal threat are 
addressed 

Section 3 & 11 
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II. DECISION SUMMARY 
 

KOPPERS CO., INC. (NEWPORT PLANT) 
SUPERFUND SITE 

RECORD OF DECISION AMENDMENT 
NEWPORT / NEW COUSTLE COUNTY, 

DELAWARE 
 

1  SITE NAME, LOCATION, DESCRIPTION, & BACKROUND 
 
1.1 Site Location & Features 
 
The Site is located on a parcel of approximately 300 acres in the northern part of New Castle 
County, Delaware, southwest of the town of Newport and northwest of the Interstate-95 and Route 
141 interchange (Figures 1 and 4). To the north, the Site is bordered by high-speed railroad lines. 
Beyond the rail lines are a former municipal sewage treatment facility, an industrial property, and 
a residential area. To the east, the Site is bordered by the former DuPont Holly Run Plant, the 
BASF plant, and the Christina River. To the south and west, the Site is bordered by White Clay 
Creek and Hershey Run, respectively. To the west of the Site, across Hershey Run, lies Bread and 
Cheese Island.  
 
The Site contains approximately 163 acres of upland areas and 136 acres of wetlands, and three 
ponds. The Site previously contained a wood treatment facility that was last operational in 1971. 
Soil, sediments, and groundwater at the Site are contaminated as a result of past wood treatment 
activities. Contamination at the Site is present in the following areas: (a) upland soils, (b) Hershey 
Run, (c) the Fire Pond, (d) the South Pond area (the non-tidal South Pond itself and the tidal West 
Central Drainage area), and (e) groundwater (Figure 2). The East Central and Central Drainage 
Areas (the marshes bordering the Christina River) and the wooded uplands to the south of the 
former wood treatment facility are generally free of Site-related contaminants.  
 
1.2 History of Contamination 
 
In 1929, a group of parcels comprising the Site was conveyed by Lynam and Wright to the 
Delaware Wood Preserving Company, which began conducting wood treatment operations on 
these parcels. In 1931, the Site property was sold to Century Wood Preserving Company (Century). 
Four years later, in 1935, the Wood Preserving Company acquired the Site property and all 
associated stock from Century. Through liquidation of the Wood Preserving Company, Koppers 
Company acquired the Site property in 1940 and reorganized in 1944 into Koppers Company, Inc. 
(Koppers). Koppers then continued wood-treatment operations at the Site until 1971, when the Site 
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property was sold to DuPont. DuPont deeded the property to Beazer East, Inc. (Beazer), the current 
owner, in or around 2004.  
 
From 1974 to 1977, the New Castle County Department of Public Works leased the northern part 
of the Site and built and operated a wastewater treatment facility to temporarily handle the 
County’s wastewater treatment needs until permanent facilities were built. In 1977, the County 
sold the building to DuPont and discontinued wastewater treatment operations at the Site. 
Demolition of the wastewater treatment facility was completed in 2021. Except for the County’s 
wastewater treatment operations, the Site has remained largely inactive since wood treating 
operations ceased in 1971.  
 
The primary material used in wood treatment processes at the Site was a creosote/coal tar solution 
which was used to preserve railroad ties, telephone poles, and other wood products. 
Pentachlorophenol (PCP) was also used to treat the wood, although to a much smaller degree. An 
array of rail tracks located throughout the operations area was used to move wood and materials 
to, from, and within the Site. Creosote handling occurred in, among other places, the Process Area 
and Drip Track Area (Figure 2).  
 
Located in the northwestern portion of the Site, the Process Area (where wood preservatives were 
applied) contained various types of wood treatment equipment and associated structures. This area 
also provided storage for approximately one million gallons of creosote and other process-related 
materials. Wood treatment consisted of heating and pressurizing tanks filled with creosote and 
wood, forcing creosote into the wood. After treatment, freshly treated wood products were 
temporarily allowed to cure and drip dry in the Drip Track Area prior to transfer to the Wood 
Storage Area. The Fire Pond was created as a source of water for firefighting purposes. 
 
Operations, including spills and leaks, allowed contaminants to seep into the soil. It is likely that 
the contaminants escaped into Hershey Run by flowing as a separate phase with the shallow 
groundwater, or by being washed toward Hershey Run during storm events. 
 
The Site was identified as a potential hazardous waste site in 1979. Following multiple 
investigations, EPA proposed the Site to the NPL in 1989 and finalized the listing on August 30, 
1990.  
 
1.3 Remedial Investigation/Feasibility Study and Record of Decision 
 
In 1991, Beazer and DuPont (the Site landowner at that time) signed an agreement with EPA under 
which the companies were to conduct an RI/FS to investigate the nature and extent of 
contamination at the Site and identify alternatives for remediation. The Remedial Investigation 
was completed in 2003; the Feasibility Study was completed in 2004. 
 
EPA issued the 2005 ROD on September 30, 2005 to address contaminated soils, sediments, and 
groundwater. The contaminants of concern (COCs) identified in the 2005 ROD were polycyclic 
aromatic hydrocarbons (PAHs). The Remedial Action Objectives (RAOs) identified in the 2005 
ROD included the following: 
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• Prevent current or future direct contact with contaminated soils and sediments that 
would result in unacceptable levels of risk to ecological receptors by reducing total 
PAHs (TPAHs) to below 150 parts per million (ppm) in sediment and 600 ppm in soil 
(150 ppm in soil that was to be converted to wetlands);  
 

• Prevent unacceptable human health risks due to exposure to contaminated 
groundwater; 

 
• Minimize the on-going contamination of groundwater from the presence of Non-

Aqueous Phase Liquid (NAPL) through removal and/or containment; 
 

• Prevent direct contact threats to an adult or child trespasser and to an industrial worker; 
 

• Protect potential future residents from contact with contaminated soil and/or 
groundwater by preventing the construction of residential buildings on any part of the 
Site; and 

 
• Restore groundwater at the Site to its beneficial use. 

 
The 2005 Remedy included the following components:  
 

• Excavation of soils and sediments with TPAHs greater than 600 ppm in soil and with 
TPAHs greater than 150 ppm in sediments; 

• In areas where wetlands were to be created, excavation of soils containing TPAHs greater 
than 150 ppm; 

• Consolidation of excavated soils and sediments into one or two on-Site containment 
area(s); 

• Construction of groundwater barrier walls and collection systems (e.g., passive recovery 
trenches) in the containment area(s). The barrier walls would not fully enclose the 
containment area(s), but would instead be open on the upgradient side to allow 
groundwater flow into the containment area(s); 

• Installation, operation, and maintenance of a groundwater extraction and treatment system 
to prevent migration of impacted groundwater from the containment area(s) and to prevent 
the discharge of impacted groundwater from the extraction operation. In addition, an oil-
water separator would be installed to facilitate the recovery of free-phase DNAPL as well 
as to prevent DNAPL from reaching the groundwater treatment system;  

• Separation of creosote from groundwater and transportation of creosote off-Site for 
disposal or recycling; 
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• Management of the hydraulic head of groundwater and collection of DNAPL through the 
use of passive recovery trenches in the containment area(s);  

• Treatment of groundwater as necessary to meet discharge requirements;  

• Movement of debris to containment area(s);  

• Installation of a modified Resource Conservation and Recovery Act (RCRA) cap atop the 
containment area(s); 

• Relocation of a portion of the existing channel of Hershey Run;  

• Creation of wetlands to replace wetlands filled as part of the containment area(s) 
construction and for wetland mitigation banking;  

• Monitoring groundwater, surface water, sediments, and wetlands to ensure the 
effectiveness of the remedy; 

• Prevention of exposure to contamination inside of the containment area(s) or in 
groundwater beneath the Site, and prevention of the drawdown of contamination into the 
deeper aquifer or elsewhere, through land and groundwater use restrictions; and 

• Protection of remedial components through implementation of institutional controls (ICs).  

1.4 Administrative Order, Explanation of Significant Differences, and First 
Modification of the Administrative Order 

 
On September 26, 2006, EPA issued an Administrative Order for Remedial Design/Remedial 
Action (RD/RA) (EPA Docket No. CERC-03-2006-0266DC) (2006 Order) to Beazer. The 2006 
Order directed Beazer to implement the 2005 ROD.   
 
On May 28, 2010, EPA modified the 2005 Remedy by issuing an Explanation of Significant 
Difference (ESD) to clarify that the substantive provisions of the National Historic Preservation 
Act (NHPA) and its implementing regulations were applicable to all activities performed to 
implement the Selected Remedial Action.  
 
On August 16, 2010, EPA issued a modification to the 2006 Order incorporating the ESD into the 
2006 Order (Modification No. 1).  
 
1.5 Cultural Investigations, Consultation with Tribes, and NHPA Consultation 
 
As part of the Remedial Design work, Beazer, in consultation with Delaware State Historic 
Preservation Office (DESHPO) and EPA, performed investigations at the Site to determine 
archaeological significance and to evaluate eligibility for the National Register of Historic Places 
(NRHP). This work included Phase 1A, Phase 1B, and Phase 2 archaeological investigations, and 
the recovery of over 24,000 artifacts. Based on investigations, specific areas at the Site were 
recommended by Beazer for NRHP-eligibility. 
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EPA identified Federally Recognized Tribes associated with the Site for purposes of performing 
government-to-government consultation consistent with EPA policy.1 EPA and DESHPO 
additionally identified State Tribes and other stakeholders, together with the Federally Recognized 
Tribes, for consultation under Section 106 of the NHPA, 54 U.S.C. § 300101 et seq., and its 
implementing regulations at 36 C.F.R. Part 800. These consultation efforts will lead to the 
consummation of a document setting forth procedures for mitigation of adverse effects to historic 
property from implementation of the remedial action at the Site. A draft of that document, the 
“Programmatic Agreement Between the U.S. Environmental Protection Agency, Region III; The 
Delaware State Historic Preservation Office; and the Advisory Council on Historic Preservation 
Regarding Cleanup of the Koppers Newport Superfund Site, Newport, New Castle County, 
Delaware” (Programmatic Agreement) will be made available for public comment prior to 
finalization. The Programmatic Agreement and any plans describing steps to be taken to minimize 
adverse effects to historic property will be finalized prior to commencement of remedial action 
activities.  
 
1.6 Events Leading to Remedy Modification, and Second & Third Modification 

of the Administrative Order 
 
Beazer began Remedial Design work following issuance of the 2006 Order. New data collected 
during the Remedial Design showed that Site conditions were different than previously 
characterized and understood at the time the 2005 ROD was issued. In addition, wetland banking 
was no longer an intended reuse of the Site.2 The new data and changed Site use significantly 
influenced design details for excavation, consolidation, containment, and capping resulting in a 
divergence from the 2005 Remedy.  
 
On August 19, 2014, EPA issued a second modification to the 2006 Order (Modification No. 2).  
This modification (a) suspended work in aid of design and construction of the 2005 Remedy, and 
(b) required Beazer to submit an FFS to provide information to enable EPA to evaluate changes to 
the 2005 Remedy based on Beazer’s design work.  
 
On April 30, 2019, EPA issued a third modification to the 2006 Order (Modification No. 3), which 
permitted Beazer to provide the information that would have been supplied to EPA in the FFS in 
a Request for ROD Amendment. Beazer provided its Request for ROD Amendment to EPA in the 
August 2019 “Final Remedy Modification and Record of Decision Amendment Technical 
Document” (Request for ROD Amendment Technical Document). 

 
          1 Government-to-government consultation provides the opportunity for Federally Recognized 
Tribes associated with the Site to provide meaningful input in the selection of a remedy. This consultation 
is described in “EPA Policy on Consultation and Coordination with Indian Tribes” (May 4, 2011) 
(https://www.epa.gov/sites/production/files/2013-08/documents/cons-and-coord-with-indian-tribes-
policy.pdf) .  
 
        2 In the 2005 ROD, EPA acknowledged that future use of the Site included development of wetlands 
for banking purposes associated with highway construction to be performed by the Delaware Department 
of Transportation (DELDOT). Wetlands’ banking was a driver for the remedy’s inclusion of deep upland 
soil excavation (to depths of up to 30 feet in saturated conditions). However, DELDOT’s wetland needs 
were ultimately satisfied through other means and banking was no longer desired for the Site.  
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2 COMMUNITY PARTICIPATION 
 

The Proposed Plan for this ROD Amendment and the AR supporting selection of the remedy can 
be viewed online at https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0300092, or at the 
EPA Region III Records Center in Philadelphia, Pennsylvania. If a member of the community does 
not have a computer readily available, the Kirkwood Public Library at 6000 Kirkwood Highway 
Wilmington, Delaware 19808 (302-995-7663) has computers available to review the AR. EPA 
held a 30-day public comment period from March 2, 2021 through March 31, 2021 and held a 
telephonic public availability session on March 17, 2021, during which no members from the 
community called in to raise questions or concerns. Because of a request for an extension to the 
public comment period, EPA reopened the public comment period from April 14, 2021 through 
May 14, 2021. A summary of the significant public comments received is included in the 
Responsiveness Summary in Part III of this ROD Amendment.  
 

3  SCOPE AND ROLE OF THE RESPONSE ACTION 
 
In the 2005 ROD, EPA selected a comprehensive remedy for the Site which included a 
groundwater cleanup component. In this ROD Amendment, EPA replaces the 2005 remedy with 
a final remedy for soils, sediments, and DNAPL in the saturated zone serving as a source for 
groundwater contamination; and an interim remedy for groundwater that will address certain risks 
presented by contamination but will not restore the groundwater to beneficial use. Selection of a 
comprehensive (final) groundwater remedy will take place in a subsequent decision document 
subject to the requisite public participation.  EPA chose this approach because it permits use of 
data obtained during implementation of the final remedy for soil, sediment, and DNAPL in the 
saturated zone with associated monitoring to support the selection of a final groundwater remedy.  
 
EPA characterizes waste as either principal threat waste or low-level threat waste. While 
contaminated groundwater is generally not considered to be a source material, NAPL in 
groundwater may be viewed as source material. By addressing the principal threat waste (i.e., the 
DNAPL in the saturated zone and the surface soils and sediments that act as a source for direct 
exposure), EPA can further evaluate groundwater outside the Containment Area after the principal 
threat waste is removed and or contained in a final remedy.  
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4 SITE CHARACTERISTICS 
 
The Site is located in the Coastal Plain Physiographic Province in New Castle County, Delaware, 
near the fall line with the Piedmont Physiographic Province.  
 
Access to the Site is restricted through the use of guarded 24-hour security gates at the adjacent 
facility, fencing, and posting. Natural barriers such as the Christina River, White Clay Creek, 
Hershey Run, and the surrounding marshes and wetlands also limit access to the Site, as does the 
high-speed Amtrak rail line to the north. 
 
The Site contains approximately 163 acres of upland areas and 136 acres of wetlands, and three 
ponds. The wetlands are comprised of freshwater tidal marsh, non-tidal emergent wetlands, non-
tidal forested wetlands, and non-tidal scrub/shrub wetlands. Tidal wetlands at the Site individually 
drain into Hershey Run, White Clay Creek, and the Christina River. Non-tidal wetlands occur in 
the South Pond Area, Fire Pond Area, and smaller disjunct non-tidal wetlands in the low-lying 
areas in the uplands of the Process and Wood Storage Areas.  
 
Three distinct hydrostratigraphic units are present at the Site. The first hydrostratigraphic unit 
includes the Fill, the Quaternary Deposits, and the Columbia Formation. The second 
hydrostratigraphic unit is a low-permeability unit that exists transitionally between the Columbia 
Formation and the Potomac aquifer. The third hydrostratigraphic unit is the Potomac aquifer. Data 
obtained by Beazer during its design efforts indicates that the low-permeability unit is an effective 
hydraulic barrier that inhibits vertical migration from the Columbia Formation to the Potomac 
Aquifer at the Site. 
 
Fill is the uppermost unit encountered in the uplands area and varies in thickness from 0 to 
approximately 9 feet with greater thickness observed in the Process Area and the Fire Pond Area. 

WHAT IS A “PRINCIPAL THREAT”? 
The NCP establishes an expectation that EPA will use treatment to address the principal 
threats posed by a site wherever practicable (NCP § 300.430(a)(1)(iii)(A)). The “principal 
threat” concept is applied to the characterization of “source material” at a Superfund site. 
Source material is material that includes or contains hazardous substances or pollutants or 
contaminants that act as a reservoir for migration of contamination to groundwater, 
surface water, or air, or acts as a source for direct exposure. In general, contaminated 
groundwater is not considered to be source material; however, Non-Aqueous Phase 
Liquids (NAPLs) in groundwater may be viewed as source material.  Principal threat 
wastes are those source materials considered to be highly toxic or highly mobile that 
generally cannot be reliably contained or would present a significant risk to human health 
or the environment should exposure occur. The decision to treat these wastes is made on a 
site-specific basis through a detailed analysis of the alternatives using the nine remedy 
selection criteria. This analysis provides a basis for making a statutory finding that the 
remedy employs treatment as a principal element. 
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The fill is composed primarily of silts with lesser amounts of sands, gravels, and clays. In addition, 
the fill contains various anthropogenic materials including stone fill, brick and concrete fragments, 
asphalt pavement, railroad tie pieces, coal and ash debris, wood, steel, and iron debris. Dry 
weathered surface creosote is present within the fill.  
 
The Quaternary Deposits overlie most of the unconsolidated Columbia Formation. The Quaternary 
Deposits are generally comprised of silts, with lesser amounts of sand, gravel, and clays as well as 
organic matter in the form of roots, peat, reeds, and other organic debris. These deposits range in 
thickness from 0 feet to upwards of approximately 10 to 15 feet and generally decrease in thickness 
near drainage areas.  
 
The Columbia Formation is composed of primarily silty sands and gravels with seams and thin 
beds (up to 2 feet in thickness) of silts. The Columbia Formation was encountered in thickness 
ranging from 0 feet to approximately 20 to 25 feet and is generally thicker near the Process Area 
and Drip Track Area.  
 
The Potomac Aquifer is composed of silts and clays interlayered with medium to fine sands. At 
the Site, a lower-permeability layer is typically observed at the top of this unit and can vary from 
clay to clayey silt or clayey sand. The Potomac Formation is distinguished from the Columbia 
Formation by smaller grain sizes and the usual presence of the lower-permeability clayey layer at 
the contact point with the Columbia Formation.  
 
The 2015 gauging data from wells in the Columbia and Potomac formations indicates that 
groundwater flow in the Columbia and Potomac is generally to the west and south, toward surface 
drainage areas at Hershey Run, White Clay Creek, and the Christina River. Relative groundwater 
heads in the Columbia and underlying Potomac indicate potential downward vertical gradients 
from the Columbia to the Potomac in the northern upland areas and upward gradients from the 
Potomac to the Columbia in the discharge areas.  
 
No drinking water wells are located within the Site boundaries.  
 

5 CURRENT AND POTENTIAL FUTURE LAND USE AND 
RESOURCE USE 

 
Land use in the area of the Site includes a mix of industrial, commercial, and residential parcels. 
The Site is zoned for industrial use. The adjacent properties include the DuPont Newport 
Superfund Site and BASF, an active industrial facility. The Site is bounded to the north by the 
Amtrak rail line. Beyond the Amtrak rail line are additional industrial facilities and residential 
properties. Because access to the Site is very limited and the Site is zoned industrial, EPA assumes 
that future use of portions of the Site will be industrial in nature, and that given the limited access 
and presence of wetlands, much of the Site will remain undeveloped and used for ecological 
purposes. 
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6 SUMMARY OF SITE RISKS 
 

Prior to issuing the 2005 ROD, EPA oversaw performance of analyses to estimate the human health 
and environmental risks that could result if contamination at the Site was not addressed. These 
analyses, commonly referred to as risk assessments, identify existing and potential future risks that 
could occur if conditions at the Site do not change. The Baseline Human Health Risk Assessment 
(BHHRA) evaluated human health risks and the Ecological Risk Assessment (ERA) evaluated 
environmental impacts from Site contamination. The risk assessments performed for the Koppers 
Site demonstrated that actual or threatened releases of hazardous substances from the Site, if not 
addressed, may present a current or potential threat to public health, welfare, or the environment.  
See Section 7 (Site Risks) of the 2005 ROD for details of the BHHRA and ERA.   
 

6.1 Human Health Assessment  
 
As set forth in NCP § 300.430(e)(2), EPA has set a target risk range of 10-4 to 10-6 for a lifetime 
excess carcinogenic risk.  For non-carcinogenic risk, EPA has set a target Hazard Index (HI) of no 
greater than 1.   
 
During the Remedial Investigation, a number of organic and inorganic chemicals were detected in 
Site soils, sediments, and groundwater. Chemicals with maximum concentrations and/or analytical 
method detection limits of less than Risk-Based Concentrations (RBCs) (currently referred to as 
Regional Screening Levels (RSLs)) were eliminated from further consideration in the risk 
assessment.  This analysis concluded that PAHs were the primary COCs at the Site.  Potential 
human health effects associated with exposure to PAHs were estimated quantitatively or 
qualitatively through the evaluation of several actual or potential exposure pathways developed to 
reflect the potential for exposure to hazardous substances at the Site. Five different exposure 
scenarios were considered in the Koppers BHHRA: (1) on-Site construction worker; (2) on-Site 
industrial worker; (3) adolescent trespasser; (4) adolescent swimmer; and (5) angler.  The BHHRA 
considered the effects of ingestion of, and dermal contact with, soils, sediments, surface water, and 
groundwater at the Site. The BHHRA also considered the inhalation of chemical volatilization 
from groundwater and dermal contact while showering.  
 
The BHHRA documented risks to human health exceeding EPA’s target risk range.  For example, 
the BHHRA revealed that the carcinogenic risk for an industrial worker from ingestion and dermal 
exposure to soils was 3 x 10-4, with a majority of the risk caused by the incidental ingestion of soil 
(2 x 10-4). The contaminant contributing most heavily to the risk was benzo(a)pyrene, with other 
PAHs including benzo(a)anthracene, benzo(b)fluoranthene, and dibenz(a,h)anthracene also 
contributing. EPA concluded that risks to industrial workers exceeded the carcinogenic risk level. 
Risk to adolescent trespassers were at the carcinogenic risk point of departure in soils and surface 
water.  
 
For groundwater, the BHHRA documented carcinogenic risk from dermal (1.3 x10-3) and ingestion 
(4.6 x 10-1) exposure for a future industrial worker. Scenarios evaluating exposure to groundwater 
without NAPL present did not result in carcinogenic risk outside of the acceptable range. The non-
carcinogenic risks from groundwater to a future industrial worker resulted in an HI of 115 from 
dermal exposure and an HI of 170 from ingestion scenario. The risk to a future industrial worker 
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where NAPL was not present in the groundwater produced an HI of 1.3 when the ingestion, dermal, 
and inhalation pathways were combined. The HI exceedance of 1 was largely caused by high 
background levels of metals that occur in Columbia Aquifer groundwater, which contributed to 
the ingestion pathway risks.  
 
A summary of the risk calculations for all of the scenarios evaluated (including groundwater) is 
presented in Table 5 of the 2005 ROD. 
 
EPA recalculated the risks at the Koppers Site in 2017 using EPA’s most current toxicity values 
and guidance documents. All data concentrations used to recalculate risk were taken from the 2005 
ROD. Results showed cancer risks exceed EPA’s acceptable levels for cumulative carcinogenic 
risk for the industrial worker. Risks were primarily contributed by benzo(a)pyrene and 
benzo(b)fluoranthene, with dibenzo(a,h)anthracene and indeno(1,2,3-cd)pyrene being  
contributing contaminants. Cumulative carcinogenic risk is within EPA’s acceptable risk range for 
the adolescent trespasser. Non-cancer risks were exceeded for all receptors (construction worker, 
industrial worker, and adolescent trespasser) due to metals (thallium and manganese). However, 
when metals were evaluated individually, non-cancer risk is at EPA’s acceptable benchmark level.   
 
6.2   Ecological Risk Assessment 
 
An ERA serves to evaluate the potential for risks due to exposure to Site contaminants specific to 
ecological receptors (such as wildlife, fish, and plants). ERA conclusions were largely based upon 
the results of Site-specific toxicity tests conducted with Site sediment on the amphipod (Hyalella 
azteca) and the midge (a small fly) (Chironomus tentans), and with Site soil on the earthworm 
(Eisenia foetida), as supplemented with plant community observations. 
 
At the Koppers Site, a total of 12 assessment endpoints were evaluated, six related to direct 
exposure and six related to exposure to contamination through the food chain for non-aquatic 
receptors. Only the six related to direct exposure identified risks associated with the creosote 
contamination. Table 7 of the 2005 ROD provides additional information.  
 
Where adverse effects were found, the concentration of contaminants in test sediments were used 
to determine the concentration at which minimal or no adverse effects may occur (the NOAEL), 
and above what contaminant levels adverse effects would be expected (the LOAEL). In addition, 
the type of adverse effect (e.g., death or reduced growth) was taken into consideration in evaluating 
the certainty and severity of risk.   
 
In summary, EPA concluded that PAHs posed ecological risks to the upland, wetland, and aquatic 
communities at the Site, specifically to organisms low in the food chain (i.e., earthworms, insects, 
shelled organisms, fish and frog embryos, and both upland and aquatic plants). In general, the 
aquatic assessment endpoints were more sensitive than the terrestrial assessment endpoints with 
respect to the calculated NOAEL and LOAEL levels. For the aquatic assessment endpoints the 
NOAEL was calculated to be 82.87 ppm total PAHs and the LOAEL was calculated to be 197.6 
ppm. For the terrestrial assessment endpoints, the NOAEL was determined to be 587 ppm TPAHs, 
with a LOAEL of 1,264 ppm. 
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6.3   Basis for Remedial Action 
 
The basis for taking remedial action at the Site is the unacceptable human health and environmental 
risks from PAHs. Because there are unacceptable risks from PAHs to upland, wetland, and aquatic 
communities at the Site and unacceptable risks to an industrial worker, EPA is taking an action. 
Based on the results of the risk assessments, EPA determined that a sediment cleanup level of 150 
ppm TPAHs (approximately the geometric mean between the sediment NOAEL of 83 and the 
LOAEL of 198) and a soil cleanup level of 600 ppm TPAHs (just above the NOAEL of 587) were 
appropriate levels to provide protection to human health and the environment in the 2005 ROD. 
These levels will be used in this ROD Amendment. The COCs are PAHs as identified in the 2005 
ROD.   
 
EPA has determined that implementation of the Selected Remedial Action is necessary to reduce 
the risks for these receptors to levels at or below EPA’s risk range.  

7   REASONS FOR ISSUING ROD AMENDMENT 
 
During the Remedial Design, Beazer collected data showing that Site conditions were different 
than previously characterized and understood at the time the 2005 ROD was issued. This new data 
influenced design details for the excavation, consolidation, containment, and capping of soil, 
sediment, and DNAPL in the saturated zone. In addition, wetland banking, a future use of the Site 
which played a major role for including the extensive excavation of upland soil in the 2005 
Remedy, was no longer an intended use for the Site.  
 
In the Request for ROD Amendment Technical Document, Beazer identified how new data and 
changes to the future use of the Site would impact the design of the 2005 Remedy. These impacts 
are discussed below.  
 
7.1 Soils 
 
Under the 2005 Remedy, soil excavation in areas not designated for wetlands creation and which 
were contaminated above 600 ppm TPAHs would be excavated. Where wetlands were to be 
created (for wetland banking and to restore wetlands damaged by the cleanup at the Site), soils 
contaminated above 150 ppm TPAHs would be excavated. The excavated material would be 
consolidated on-Site into one or two containment area(s). During excavations, DNAPL in the 
saturated zone was to be collected and disposed at an off-Site RCRA facility (this waste had been 
determined to be a RCRA hazardous waste). EPA estimated excavations ranging from 5-15 feet to 
achieve cleanup goals, with some areas excavated to a depth up to 30 feet.  
 
Beazer’s design investigations showed that areas where TPAHs exceeded 600 ppm were limited 
to dry weathered surface creosote areas. This dry weathered surface creosote is immobile but 
presents a direct contact threat to humans and ecological receptors. In addition, the investigations 
identified DNAPL in the saturated zone in additional locations than identified in the 2005 ROD, 
therefore increasing the amount of excavation necessary for removal. 
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In the 2005 ROD, the need for deep excavations was driven by the assumption that wetland 
banking would occur at the Site and to remove DNAPL in the saturated zone. Because wetland 
banking is no longer an intended reuse of the Site, deeper excavations to remove contamination 
for purposes of creating wetlands are no longer needed. Shallower excavations would satisfy 
remediation goals by eliminating the direct contact threat to humans and ecological receptors on 
the surface, and DNAPL in the saturated zone could be removed via DNAPL recovery wells in a 
more controlled manner (see subsection 7.4 below, for additional discussion of DNAPL recovery). 
Shallow excavations would reduce the volume of material to be removed by an estimated 640,000 
cubic yards.  
 
7.2 Sediment & Marshes 
 
Under the 2005 ROD, sediments with TPAHs exceeding 150 ppm were to be excavated and 
consolidated into one or two containment area(s). At the time the 2005 ROD was issued, EPA 
assumed that a majority of the excavations would average 2 to 4 feet, with some areas excavated 
up to 13 feet. Sediment excavation would be conducted in Hershey Run, Fire Pond, and the West 
Central Drainage Canal and associated marshes.  
 
Beazer’s investigations found significantly deeper impacts in lower Hershey Run (depths 
commonly more than 5 feet and in multiple areas greater than 10 feet) and that the impacts were 
variable across the length and width of the channel.  
 
Deep excavations in a saturated environment presents a panoply of technical complications and 
takes longer to implement because the excavation areas are affected by tidal conditions leading to 
limitations on the timing of such excavations. These issues could be avoided through shallow 
excavation of contaminated sediments and placement of a reactive core mat over the underlying 
sediments. The reduction in volume of material to be removed is estimated at 37,000 cubic yards.  
  
The DNAPL observed in the subsurface outside of areas subject to DNAPL recovery (Hershey 
Run Channel outside the confines of the Containment Area and the West Central Drainage 
Channel) exist as discontinuous blebs or small thin seams and any impacts from the blebs and thin 
seams are expected to be localized and to migrate upwards. Any upward migration of contaminants 
would be addressed with the reactive core mats.  
 
7.3 Consolidation of Soils/Sediments into Containment Area 
 
Under the 2005 Remedy, excavated soils, sediments, and debris were to be consolidated and placed 
into one or two containment area(s) to be built on the Site. Because a significantly smaller volume 
of material would need to be excavated and consolidated, only one containment area would be 
necessary. 
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7.4 DNAPL Recovery  
 
Under the 2005 Remedy, soils were to be excavated where TPAHs exceeded 600 ppm (where 
wetlands were not being created) or 150 ppm (where wetlands were to be created). EPA estimated 
that excavations would range on average between 5-15 feet. Any DNAPL in the saturated zone 
was to be collected and disposed at an off-Site RCRA facility.  
 
During Beazer’s investigations, DNAPL in the saturated zone was found in additional locations, 
commonly at depths 30 feet below ground surface. Excavations of soils at these depths in a 
saturated environment presents numerous technical complications. Such contamination could be 
addressed with fewer complications and in a more controlled manner using DNAPL recovery 
wells. This approach would be easier to implement and control and would limit the amount of 
excavation necessary in a saturated environment while still extracting the recoverable DNAPL 
impacting groundwater. Beazer conducted a DNAPL recovery pilot program at the Site, which 
verified the effectiveness of this approach.   
 
The areas with DNAPL in the saturated zone that is impacting groundwater, and which is 
recoverable, are located in the Former Process and South Pond Areas. DNAPL within the confines 
of the Containment Area would be encapsulated by barrier walls and therefore recovery would be 
unnecessary. Subsurface DNAPL in other locations of the Site (for example West Central Drainage 
Channel and Hershey Run Channel outside the confines of the Containment Area) exists as 
discontinuous blebs or small thin seams and any impacts from the blebs and thin seams are 
expected to be localized and expected to migrate upwards. Any upward migration of contaminants 
would be addressed by the reactive core mats.   
 
Under the 2005 Remedy, the containment area(s) would be designed to prevent the horizontal 
migration of contaminated groundwater by means of groundwater barrier walls installed to 
surround the containment area(s) on all down-gradient sides. A groundwater treatment system, 
using a collection system such as passive recovery trenches (e.g., stone-filled passive trenches and 
piping) would be installed upgradient of the groundwater barrier walls.  
 
Beazer’s investigations revealed benefits to constructing barrier walls around all sides of what 
would now be a single Containment Area. This new design would enable control of hydraulic head 
(water levels) within the Containment Area and eliminate the need for the collection of DNAPL 
and groundwater within that area unless monitoring indicates the barrier walls are not functioning 
as designed. 
  
7.5 Realignment of Hershey Run 
 
Under the 2005 Remedy, if the containment area(s) extended into wetlands areas, Hershey Run 
would be relocated away from such areas. An evaluation of the hydrodynamics of Hershey Run 
was to be included in the remedial design to determine the optimal configuration of the new 
channel. The new channel would not alter in any negative way the existing capacity of Hershey 
Run for the conveyance of water and would not cause drainage changes that promote flooding 
upstream.  
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Beazer’s investigations yielded information on the areas where the greatest impacts of DNAPL are 
located. This information aided in developing the optimal location of the single Containment Area, 
as well as the realignment strategy of the portion of Hershey Run that is affected by the location 
of the Containment Area.  
 
From a hydraulic standpoint, sea level rise and larger storm events would result in higher tail water, 
which would in turn reduce velocities from the storms. Additionally, extreme floods would 
inundate the area creating a still (or standing) pool of water in the stream and floodplain. Because 
of the standing/still pool during such events, erosive velocities would likely not occur in the stream 
or on-Site and floodwaters would dissipate over the course of a few days and would not pose any 
lasting impact on the function of the Containment Area. Additional evaluation will be necessary 
(see Section 9.2.3.5 of this document). 
 
7.6 Wetlands 
 
Under the 2005 Remedy, excavation of contaminated sediments, the relocation of the Hershey Run 
channel away from the containment area(s), and construction of the containment area(s) would 
damage existing wetlands. Wetlands would be created to replace those damaged by the cleanup. 
At the time the 2005 ROD was issued, EPA anticipated that future Site use included the creation 
of wetlands for wetlands mitigation banking purposes. Where wetlands were to be created, TPAHs 
in soils and sediments would be reduced to below 150 ppm.  
 
The Site will no longer be used for a wetland mitigation bank. Therefore, the removal of deep 
contamination that would have been necessary to create wetlands for banking purposes is no longer 
necessary. However, wetlands that are negatively impacted by cleanup activities would still be 
addressed through on-Site or off-Site mitigation to ensure no net loss of wetland function.  
 
7.7 Groundwater 
 
Under the 2005 Remedy, groundwater would be collected and treated from the containment area(s) 
to achieve National Pollutant Discharge Elimination System (NPDES) discharge requirements. 
Outside the containment area(s), soils were expected to be excavated on average between 5-15 
feet. DNAPL in the saturated zone encountered during excavations would be collected and 
disposed at an off-Site RCRA facility.  The groundwater cleanup would meet Safe Drinking Water 
Act Maximum Contaminant Levels (MCLs) and non-zero Maximum Contaminant Level Goals 
(MCLGs) and restore the groundwater to beneficial use.    
 
EPA has decided to defer a final groundwater cleanup for a subsequent decision document. By 
deferring selection of a final remedy to restore the groundwater to beneficial use, EPA can consider 
data on groundwater conditions during and following implementation of this remedy that will 
inform the decision on selection of a final groundwater remedy.   
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8  REMEDIAL ACTION OBJECTIVES 
 
The 2005 ROD established RAOs to mitigate and/or prevent unacceptable existing and future 
threats to human health and the environment. Data collected during efforts to design the 2005 
Remedy led to consideration of changes to that action. In considering those changes, EPA 
determined that the ROD Amendment will address (a) risks from contaminated soil, sediments, 
and DNAPL in the saturated zone serving as a source for groundwater contamination as a final 
remedy, and (b) certain risks presented by groundwater contamination via an interim remedy that 
will not restore groundwater to beneficial use. Although a comprehensive (final) groundwater 
remedy will be considered in a subsequent final decision document, this ROD Amendment 
includes RAOs for the groundwater risks to be addressed through this action. The chart below 
identifies the RAOs in the 2005 ROD and changes to those RAOs made in this ROD Amendment.  

2005 ROD ROD Amendment Explanation of Difference 

Prevent current or future 
direct contact with 
contaminated soils and 
sediments that would result in 
unacceptable levels of risk to 
ecological receptors by 
reducing levels of total PAH 
concentrations to below 150 
ppm in sediment and 600 
ppm in soil (150 ppm in soil 
that is to be converted to 
wetlands).3  
 

Prevent current or future 
direct contact with 
contaminated soils and 
sediments that would result in 
unacceptable levels of risk to 
ecological receptors (this will 
be accomplished by reducing 
contaminated surface soil to 
below 600 ppm TPAHs and 
reducing contaminated 
surface sediments to below 
150 ppm TPAHs). If wetlands 
are created, TPAHs cleanup 
to below 150 ppm is 
required.4  
 

Deeper excavations to 
remove contaminated soils 
and sediments are not needed 
to protect human health and 
the environment. Wetland 
banking is no longer an 
intended reuse and therefore 
excavation of soils containing 
TPAHs between 150-600 
ppm is no longer needed; 
however, wetlands that are 
negatively impacted by 
cleanup activities will still be 
addressed through on-Site or 
off-Site mitigation to ensure 
no net loss of wetland 
function. 

Prevent unacceptable human 
health risks due to exposure 
to contaminated groundwater. 

Prevent unacceptable human 
health and ecological risks 
due to exposure to 
contaminated groundwater. 

Preventing unacceptable risk 
to ecological receptors from 
groundwater is necessary.  

 
3 The 2005 ROD combined RAOs with Performance Standards in this instance. Here, the RAO was “prevent 

current or future direct contact with contaminated soils and sediments that would result in unacceptable levels of 
risk to ecological receptors” and the Performance Standard necessary to meet this RAO was reduction of total PAH 
concentrations to below 150 ppm in sediment and 600 ppm in soil (150 ppm in soil to be converted to wetlands).  

 
4 The RAO itself has not changed, but the Performance Standard necessary to achieve the RAO has 

changed. In this instance the “Explanation of Difference” section explains the change to the Performance Standard.  
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Minimize the ongoing 
contamination of 
groundwater from the 
presence of NAPL through 
removal and/or containment. 

Minimize the ongoing 
contamination of 
groundwater from the 
presence of NAPL in the 
saturated zone through 
removal and/or containment. 

By specifically addressing 
removal of NAPL in the 
saturated zone, EPA 
addresses the NAPL serving 
as a source material for 
groundwater in the subsurface 
and will limit the source 
material that can contribute to 
ongoing groundwater 
contamination. This RAO 
specifically discusses NAPL 
in the saturated zone to 
distinguish it from the 
removal of soils and 
sediments in the RAO above. 
The recovery of NAPL below 
the water table will occur 
outside of the Containment 
Area.  

Prevent any direct contact 
threat to an adult or child 
trespasser and to an industrial 
worker. 

Prevent any direct contact 
threat to industrial workers. 
 

The 2005 risk assessment and 
the 2017 recalculation 
indicate that risk does not 
exceed the acceptable 
benchmarks for an adult or 
child trespasser. The 2005 
ROD RAO included 
preventing a direct contact 
threat to an adult or child 
trespasser; this was not 
needed given the conclusions 
of the risk assessment. Risk 
to industrial workers 
continues to be present. 

Protect potential future 
residents from contact with 
contaminated soil and/or 
groundwater, by preventing 
the construction of residential 
buildings on any part of the 
Site (which is currently 
prohibited by local zoning; a 
future zoning change and 
potential residential use of the 

Protect human health by 
restricting contact with 
contaminated soil, sediments, 
and groundwater; including 
preventing future excavations 
into the contaminated 
material (this will be 
accomplished using land and 

Restricting contact with 
contaminated sediments was 
not included in the 2005 
RAO. Contaminated material 
will be left in place at the Site 
below various covers. 
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Site would require a 
residential risk assessment 
scenario and an evaluation by 
EPA).  

groundwater use restrictions 
(institutional controls)).   

Restore groundwater at the 
Site to its beneficial use. 

 This RAO has been removed 
because decisions on a 
comprehensive groundwater 
cleanup will be made in a 
future decision document.  
 

 

9  DESCRIPTION OF REMEDIAL ALTERNATIVES 
 
CERCLA § 121 requires that any selected remedial action (a) be protective of human health and 
the environment; (b) be cost effective; (c) attain applicable and relevant and appropriate 
requirements that are not waived; and (d) be compliant with the NCP to the extent practicable. The 
provision further states that permanent solutions that reduce the volume, toxicity, or mobility of 
the contaminants through treatment are preferred. This section identifies the remedial alternatives 
considered to meet these requirements.  
 
With this ROD Amendment, EPA is selecting (1) a Final Action to address soils, sediments, and 
DNAPL in the saturated zone serving as a source for groundwater contamination and (2) an Interim 
Action to address certain risks presented by groundwater contamination (but which will not restore 
the groundwater to beneficial use). A final groundwater remedy will be selected in a subsequent 
decision document subject to public participation requirements. This approach allows for 
evaluation of groundwater conditions during and following the Principal Threat Waste removal 
and will facilitate selection of an appropriate final groundwater remedy at a later date.   
 
9.1 Alternatives Considered in the 2005 ROD, Reasons for Development of ROD 

Amendment 
 
EPA compared five alternatives in the 2005 ROD: 
 

No. Description5 
1 No Action. 
2 Covering upland soils; Sediment cap in Fire Pond, South Pond and K Pond; Sheetpile and 

NAPL collection at Fire Pond and South Pond; Monitored Natural Recovery (MNR) in 
Hershey Run and tidal wetlands, Monitored Natural Attenuation of ground water 
contamination. 

3 Excavate, consolidate and cap shallow soils and shallow tidal sediments; Cap Fire, K and 
South Ponds; Sheetpile and NAPL collection at Fire Pond and South Ponds areas; 

 
5  These descriptions are taken verbatim from the 2005 ROD. Section 9.2 of the 2005 ROD identified groundwater 
and institutional controls components common to all alternatives except No Action. 
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Rechannelization of Hershey Run; Wetlands mitigation; Monitored Natural Attenuation 
of ground water contamination. 

4 Excavate, consolidate and cap all contaminated soils and sediments; Subsurface ground 
water barrier wall around consolidation area(s) with passive NAPL recovery; Restoration 
of ground water through excavation of NAPL-contaminated aquifer material outside of 
consolidation areas; Rechannelization of Hershey Run; Wetlands mitigation; Monitoring 
of ground water contamination. 

5 In-situ steam-enhanced extraction of subsurface NAPL; excavation and off-site treatment 
of sediments and certain soils; Wetland restoration; Monitored Natural Attenuation of 
ground water contamination. 

 
Factors explained in Section 7 of this ROD Amendment led to development of a new alternative 
which is a modification of Alternative 4 from the 2005 ROD in fundamental ways. The modified 
Alternative 4 (New Alternative) is an alternative considered in this ROD Amendment and is 
described below.  
 
9.2 Alternatives Considered in this ROD Amendment 
 
9.2.1 No Action  
 
Under this alternative, no remedial measures would be implemented at the Site to prevent exposure 
to contamination in sediments, soil, and DNAPL in the saturated zone. The “no action” alternative 
is included because the NCP requires that a “no action” alternative be developed as a baseline for 
evaluating other remedial alternatives.  
 
9.2.2 2005 Remedy  
 
A description of the 2005 Remedy is summarized above in Section 1.3 of this ROD Amendment. 
A complete description of the 2005 Remedy is provided in Section 9.2 (Remedial Alternatives) 
and Section 11.2 (Description of the Selected Remedy and Performance Standards) of the 2005 
ROD.  
 
9.2.3 New Alternative 
 
The New Alternative consists of the following elements: 
 
9.2.3.1 Excavation and Consolidation of Contaminated Soils, Sediments, and Marshes 
 
The New Alternative involves excavation of contaminated soils to two feet below ground surface, 
placement of a geotextile demarcation layer over the underlying soil, and installation of two feet 
of clean fill consisting of at least six inches of a vegetative soil layer. These activities will occur 
in areas with dry weathered surface creosote and areas where TPAHs exceed 600 ppm (wetland 
mitigation banking is no longer an intended reuse of the Site; however, where wetlands are created 
the TPAHs cleanup will be to below 150 ppm). The geotextile demarcation will serve as a warning 
liner that contaminated soil may be present below. By replacing the top two feet with clean 
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fill/vegetative layer, direct contact with contaminants will be minimized (implementation of 
institutional controls discussed later will further reduce or eliminate such contact). Excavated soil 
will be consolidated on-Site into a single Containment Area with amendments for geotechnical 
stabilization added as necessary to achieve adequate compaction and slope stability. 
 
The New Alternative includes excavation of contaminated sediments (including sediments in the 
channels and marsh/wetland areas) to a depth of two feet below current sediment surface, 
installation of a reactive core mat over the underlying sediments, and installation of two feet of 
clean fill that is comparable in composition to the native sediment and consisting of at least six 
inches of a vegetative layer (a vegetative layer will not be necessary within the Hershey Run 
Channel and West Central Drainage Channel). These activities will occur where sediments in the 
channels, wetlands, and marsh sediments are contaminated with greater than 150 ppm TPAHs. 
Activities at the Upper South Pond will be similar, but excavation will be to five feet (or to greater 
depth to provide stabilization) because the softer sludge-like material in this area requires deeper 
excavation for proper stabilization. Excavated material will be consolidated on-Site into the 
Containment Area with amendments for geotechnical stabilization added as necessary to achieve 
adequate compaction and slope stability. Areas in channels (West Central Drainage Channel and 
Hershey Run Channel) will include excavation extending over the top of the bank and beyond the 
channel to allow adequate anchorage of the reactive core mats and to ensure contamination is not 
migrating along the perimeter of the covers and through un-remediated banks. Shallow 
groundwater samples will be collected to evaluate if groundwater contamination is present outside 
the boundary of the reactive core mat and if contamination is migrating along the perimeter of the 
covers over time.  
 
The New Alternative will include filling in a portion of the existing Hershey Run that will not be 
within the Containment Area and will not be tied into the realignment of Hershey Run. Within this 
portion of Hershey Run (between the realignment tie-in and the Containment Area) a reactive core 
mat will be installed at the base of the channel and excavated area, with the installation of clean 
fill that is comparable in composition to the native sediment, with at least six inches of a vegetative 
layer.  

The reactive core mat will serve as an effective barrier between any underlying impacted sediments 
and will inhibit upward migration of residual TPAHs in porewater by acting as a permeable 
adsorptive barrier. The clean two feet of fill will allow for the reestablishment of an ecologically 
diverse wetland system. The root system of the wetland plant community is expected to facilitate 
biodegradation of PAHs. By replacing the top two feet with clean fill, direct contact with 
contamination will be minimized 

 
9.2.3.2   Consolidation/Containment Area 
 
A Containment Area will be constructed to receive various contaminated media and debris from 
the Site. The Containment Area will be located where the greatest DNAPL impacts are found on 
the Site (it will occupy an estimated 10.5 acres and extend around the Fire Pond and Upper Hershey 
Run). The barrier walls surrounding the Containment Area will be designed to extend vertically 
into the low permeability unit (LPU) to achieve hydraulic control and groundwater migration 
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control without the need for pumping or other active measures. Barrier walls will surround all sides 
of the Containment Area. If monitoring indicates the barrier walls are not functioning as designed, 
contingencies (e.g., installation of a drain to discharge groundwater, pumping of the Containment 
Area, or other active measures), with necessary treatment as appropriate, will be implemented to 
prevent contaminated groundwater from exiting the Containment Area and/or to control the 
groundwater hydraulics within the Containment Area.  
 
The consolidated materials within the Containment Area will be capped with a low permeability 
cap. The cap is intended to prevent direct contact between contaminated materials within the 
Containment Area and prevent infiltration of rain and surface water and withstand flood events. 
Final grading will promote drainage from the Containment Area and vegetative cover will prevent 
erosion.  
 
A monitoring plan will be implemented to gather data regarding hydraulic control and migration 
of contaminated groundwater from inside the Containment Area. Monitoring will occur both inside 
and outside of the Containment Area to evaluate potential groundwater rise within the Containment 
Area that may pose a hydraulic pressure threat. Monitoring will also be used to evaluate whether 
contamination posing a risk to human health or the environment is exiting the Containment Area. 
If data shows pressure build up inside the Containment Area and/or the migration of contamination 
from inside the Containment Area to outside the Containment Area, contingencies such as those 
described above will be implemented. Additionally, groundwater levels upgradient of the 
Containment Area will be monitored to provide sufficient information to evaluate if the 
Containment Area is causing a rise in the groundwater elevation upgradient of the Containment 
Area that may affect potential flooding and action taken (e.g., a groundwater collection trench) to 
reduce such levels if needed.  
 
Debris at the Site that is suspected of containing hazardous substances or pollutants or 
contaminants from historical Site operations (such as old railroad ties, underground storage tanks, 
underground piping, and concrete from old foundations) or which interferes with the cleanup will 
be consolidated and placed into the Containment Area. This action will remove the potential hazard 
posed to workers by the debris and enable excavation and grading of contaminated areas of the 
Site without the need to send truck traffic off-Site for debris disposal. 
 
Additionally, underground piping previously discovered and discovered during remedy 
implementation that may act as a conduit for contamination migration will be managed (e.g., 
adequately, plugged, grouted, or removed as debris) to prevent hazardous substances or pollutants 
or contaminants from being released to the environment. During remedial investigation activities, 
underground piping was found from the South Pond Areas to the Former Process Area.  
 
9.2.3.3 DNAPL Recovery Outside of the Containment Area 
 
DNAPL in the saturated zone that is recoverable and impacting groundwater is known to occur in 
three locations at the Site - the Containment Area, the Former Process Area, and the South Pond 
Areas. DNAPL will not be recovered in the Containment Area, but will rather be held in place 
along with the contaminants consolidated via barrier walls and a cap. The DNAPL in the saturated 
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zone in the Former Process Area and South Pond Areas will be extracted to the extent practicable, 
as discussed below. Recovered DNAPL will be treated or recycled and disposed off-Site.  
 
Extraction to the extent practicable will require a demonstration that DNAPL recovery has reached 
an asymptotic state, meaning the amount of DNAPL recovered in a given time period is 
approaching zero or is relatively insignificant. Existing wells within the Former Process Area and 
South Pond Areas where measurable DNAPL was encountered during the sampling identified in 
the “Supplemental Remedial Design Investigation- 2/2018 Sampling of Installed Delineation 
Wells” report will be monitored to determine if measurable DNAPL is entering these wells to 
further evaluate progress.  
 
Additional DNAPL recovery wells may be added after DNAPL recovery begins to further target 
and remove source material in the subsurface.  
 
DNAPL below the reactive core mats in the channels (West Central Drainage Channel and Hershey 
Run Channel) exists as discontinuous blebs or small thin seams and the impacts are localized. The 
reactive core mats will prevent the upward migration of contamination to the surface. Monitoring 
of shallow groundwater outside of the channels will occur to confirm groundwater contamination 
is limited to the confines of the channels.   
 
9.2.3.4 Groundwater 
 
The DNAPL in the saturated zone that is recoverable and contributing to groundwater 
contamination will be removed using recovery wells as described in Section 9.2.3.3 of this 
document. ICs will be implemented to prevent exposure to contaminated groundwater. 
Groundwater will be evaluated to (1) characterize the dissolved-phase groundwater conditions 
downgradient of areas subject to DNAPL recovery to facilitate the development of a future 
groundwater final remedy, (2) determine if contamination is migrating outside of the Containment 
Area, and (3) determine if groundwater outside of the West Central Drainage Channel and Hershey 
Run Channel is impacted by contamination below the reactive core mats.  
 
A comprehensive groundwater cleanup plan will be the subject of a subsequent decision document. 
Deferring a comprehensive decision on groundwater cleanup allows for a more informed 
evaluation of conditions during and following Principal Threat Waste removal, which will better 
support selection of an appropriate final groundwater remedy.  
 
9.2.3.5 Realignment of Hershey Run 

 
Hershey Run will be rechanneled to avoid high contamination areas and areas where the 
Containment Area extends into the wetland areas and Upper Hershey Run.  
 
A hydraulic analysis for the realignment of Hershey Run was performed to analyze the potential 
impacts on the Hershey Run flow conditions resulting from (1) realigning the northern stretch of 
Hershey Run, (2) excavating and backfilling a southern stretch of Hershey Run, and (3) 
constructing the barrier wall and Containment Area. The hydraulic analysis was also used to 
evaluate which sections of Hershey Run could be exposed to erosive velocities. The data was used 
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in conjunction with the requirements in the Delaware Erosion and Sediment Control Handbook to 
propose appropriate outlet and channel protection for Hershey Run. The study demonstrated that 
the proposed realignment of Hershey Run will not produce erosive velocities, will not negatively 
impact surface water elevations (which are largely impacted by tidal elevations), and will not 
produce a net change in waterway hydraulics from the existing conditions at the Site. The design 
will additionally consider the potential for changed site conditions resulting from an increase in 
surface water velocity, consistent inundation, and other effects from rising sea levels and from 
increased intensity and prevalence of storms (including hurricanes and 500-year flow). A climate 
vulnerability assessment will be performed, and the design will incorporate the findings.  
 
9.2.3.6 Wetlands 
 
Construction of the Containment Area and barrier wall, realignment of Hershey Run, and 
excavation in specific areas will impact wetland resources at the Site. Coordination with the 
appropriate regulatory agencies will be conducted to ensure that mitigation efforts satisfy 
applicable or relevant and appropriate substantive requirements in state and federal laws and 
regulations pertaining to impacted wetlands at the Site.  
 
Implementation of the New Alternative will impact both tidal and freshwater wetlands. The New 
Alternative will result in a total of approximately 8.59 acres of permanent impacts due to the 
construction of the barrier wall and Containment Area and realignment of Hershey Run 
(approximately 8.18 acres of tidal areas and 0.41 acres of non-tidal freshwater wetland/Fire Pond). 
The remaining wetland impacts due to the removal of impacted sediments and dry weathered 
surface creosote are expected to be temporary. Areas where wetlands are negatively impacted by 
cleanup activities will be addressed through on-Site or off-Site mitigation to ensure no net loss of 
wetland function. Wetland mitigation will be accomplished through on-Site mitigation or 
mitigation within the Christina River Watershed, to the extent practicable. 
 
9.2.3.7   Use Restrictions (Institutional Controls) 
 
Land use restrictions will be established to restrict excavation of contaminated soils and sediments, 
restrict excavation in the Containment Area, protect remedy components, and prohibit residential 
development at the Site. Temporary Site-wide groundwater use restrictions will be implemented 
to restrict the extraction of groundwater and to prevent exposure to contaminated groundwater as 
part of the interim groundwater remedy until a final groundwater remedy is selected.   
 
9.2.3.8 Monitoring of Groundwater, Surface Water, Sediments, Biota, Porewater, Channels, 

and Caps/Covers to Ensure the Effectiveness of the Remedy 
 

Water levels and analytical data will be collected to evaluate performance of the Containment 
Area. Data will be obtained from the groundwater in the dissolved-phase plume(s) downgradient 
of areas where DNAPL is being recovered to evaluate the effectiveness of the DNAPL recovery. 
Additionally, shallow groundwater sampling outside of the Hershey Run Channel and West 
Central Drainage Channel will occur to verify groundwater is not impacted outside of the channels 
from contamination left below the reactive core mats. Surface water, sediments, porewater (above 
and below the reactive core mats), and biota will be monitored to evaluate the effectiveness of the 
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remedy. Monitoring of the caps/covers (over the Containment Area and excavated areas) will 
occur to ensure they remain effective.  A comprehensive monitoring plan will be developed as part 
of the Remedial Design to, among other things, establish the nature and frequency of monitoring 
activities. The monitoring plan will be evaluated and, if necessary, updated at least every five years 
as part of the FYR process. 
 

10  SUMMARY OF COMPARATIVE ANALYSIS OF 
ALTERNATIVES 

 
In this section, the 2005 Remedy alternative, the New Alternative, and No Action are compared to 
each other using the nine criteria set forth in 40 C.F.R § 300.430(e)(9)(iii). During the remedial 
decision process, EPA analyzes the relative performance of each alternative against the evaluation 
criteria, noting how each alternative compares to the other options under consideration. Additional 
information supporting this analysis of remedy alternatives can be found in the AR supporting this 
ROD Amendment. The nine criteria fall into three groups described as follows: 

Threshold criteria must be satisfied for a remedy to be eligible for selection. 
Primary balancing criteria are used to weigh major tradeoffs between remedies. 
Modifying criteria are considered after public comment is received on the Proposed Plan. 
 

Evaluation Criteria for Superfund Remedial Alternatives 
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1. Overall Protection of Human Health and the Environment determines 
whether an alternative can adequately protect human health and the 
environment by eliminating, reducing, or controlling exposures to hazardous 
substances and pollutants or contaminants to levels that do not pose an 
unacceptable risk. 
 

2. Compliance with ARARs evaluates whether an alternative meets Federal and 
more stringent State environmental laws or facility siting laws, or whether a 
waiver is justified. 
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3. Long-term Effectiveness and Permanence considers the ability of an 
alternative to maintain protection of human health and the environment over 
time. 
 

4. Reduction of Toxicity, Mobility, or Volume of Contaminants through 
Treatment evaluates an alternative’s use of treatment to reduce the harmful 
effects of principal contaminants, their ability to move in the environment, and 
the amount of contamination present. 
 

5. Short-term Effectiveness considers the length of time needed to implement 
an alternative and the risks the alternative poses to workers, residents, and the 
environment during construction. 
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6. Implementability considers the technical and administrative feasibility of 
implementing an alternative, including factors such as the relative availability 
of goods and services. 
 

7. Cost includes the estimated capital and annual operation and maintenance 
costs, as well as present worth cost of an alternative. Present-worth cost is the 
total cost of an alternative over time in today’s dollar value. Cost estimates are 
expected to be accurate within a range of +50 to -30 percent. 
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8. State/Support Agency Acceptance considers whether the State agrees with 
EPA’s analyses and recommendations, as described in the Feasibility Study 
and Proposed Plan. 
 

9. Community Acceptance considers whether the local community agrees with 
EPA’s analyses and preferred alternative. Comments received on the Proposed 
Plan are an important indicator of community acceptance. 
 

 
The following subsections summarize the comparative analysis evaluation of the remedial 
alternatives developed for the Site against the nine evaluation criteria.  
 

10.1 Overall Protection of Human Health and the Environment 
 

This criterion addresses whether each alternative provides adequate protection of human health 
and the environment and describes how risks posed through each exposure pathway are eliminated, 
reduced, or controlled through treatment, engineering controls, and/or institutional controls. 
 
As determined in the 2005 ROD, the No Action alternative does not meet this threshold criteria. 
The No Action alternative was eliminated from consideration under the remaining eight criteria in 
the 2005 ROD and is eliminated from consideration under the remaining eight criteria in this 
evaluation.  
 
Both the 2005 Remedy and the New Alternative would protect human health and the environment 
by eliminating contact with contaminated soils, sediments, and groundwater by humans and 
biological receptors. The specific methodology for each alternative is described below.  
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2005 ROD New Alternative 
This alternative addresses soil-related risks by 
removing and replacing all soil contaminated 
above the Site-specific cleanup level of 600 
ppm TPAHs, and all soils that were to be 
converted to wetlands by removing all 
TPAHs greater than 150 ppm. Removed soil 
will be consolidated on-Site into one or two 
containment areas which will be covered. ICs 
will protect the cover(s). These actions 
eliminate the contact threat. 

This alternative addresses soil-related risks by 
removing and replacing the top two feet of 
soil contaminated with TPAHs above 600 
ppm (if wetlands are created on-Site, TPAHs 
cleanup below 150 ppm is required). 
Removed soil will be consolidated into a 
single Containment Area, which will be 
covered. A geotextile demarcation will be 
placed on the underlying soils below two feet 
of clean fill. ICs will protect these covers. 
These actions will eliminate the contact 
threat. 

This alternative addresses sediment-related 
risks by excavating sediments above the Site-
specific cleanup level of 150 ppm TPAHs in 
the South Pond Areas, Hershey Run and 
adjacent marshes and the West Central 
Drainage Area. Risks in the Fire Pond will be 
addressed by filling the Fire Pond as part of 
the consolidation of contaminated soils and 
sediments. These actions eliminate the contact 
threat.  

 

This alternative addresses sediment-related 
risks by removing the upper two feet of 
sediment containing TPAHs above 150 ppm 
within channels and adjacent marshes (the 
upper five feet of material in the upper South 
Pond will be removed because the softer 
sludge-like material in this area requires 
deeper excavation for proper stabilization). A 
reactive core mat and clean fill will be placed 
atop remaining contaminated sediments. ICs 
will protect these covers. These actions 
eliminate the contact threat. 

This alternative addresses risks from 
groundwater by removing DNAPL in the 
saturated zone and addressing groundwater 
under a single decision document. 

This alternative will mitigate risks from 
groundwater using ICs. Data from DNAPL 
removal from the saturated zone and 
monitoring at downgradient areas will be used 
in selecting a comprehensive groundwater 
remedy at a later time. 

 

10.2 Compliance with ARARs 
 
CERCLA § 121(d) and NCP § 300.430(f)(1) (ii)(B), require that remedial actions at CERCLA 
sites at least attain legally applicable or relevant and appropriate Federal and state requirements, 
standards of control, and other substantive environmental protection requirements, criteria, or 
limitations promulgated under Federal or state law (ARARs) unless waived under CERCLA § 
121(d)(4) and NCP § 300.430(f)(1)(ii)(C). 
 
“Applicable requirements” are those cleanup standards, standards of control, and other substantive 
requirements, criteria, or limitations promulgated under Federal environmental or state 
environmental or facility-siting laws that specifically address a hazardous substance or pollutant 
or contaminant, remedial action, location, or other circumstance at a CERCLA site. Only those 
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state standards that are identified by a state in a timely manner and that are more stringent than 
Federal requirements may be applicable.  
 
“Relevant and appropriate requirements” are those cleanup standards, standards of control, and 
other substantive requirements, criteria, or limitations promulgated under Federal environmental 
or state environmental or facility-siting laws that, while not “applicable” to a hazardous substance, 
pollutant or contaminant, remedial action, location, or other circumstance at a CERCLA site, 
address problems or situations sufficiently similar to those encountered at the CERCLA site that 
their use is well-suited to the particular site. Only those state standards that are identified by a state 
in a timely manner and that are more stringent than Federal requirements may be relevant and 
appropriate. 
 
The “To Be Considered” (TBC) category consists of advisories, criteria, or guidance that EPA, 
other federal agencies, or states developed that may be useful in developing CERCLA remedies. 
TBCs are identified on an as-appropriate basis.  
 
Both the 2005 Remedy and the New Alternative will meet ARARs that are not waived.  
 
The 2005 Remedy addresses all media as a final remedy; ARARs are identified in Table 8 of the 
that document.  
 
The major ARARs for the New Alternative include: 
 

• State and Federal Water and Air Discharge Requirements. This includes air emissions 
requirements for any excavation or on-Site treatment, water discharge or re-injection for 
dewatering during construction activities, and for groundwater collected in the recovery of 
NAPL. 
 

• State Water Quality Standards. Any surface water discharge would meet the substantive 
requirements of the NPDES program and would be monitored to ensure compliance with 
these standards. 
 

• National Historic Preservation Act. Adverse impacts to historic properties arising from 
implementation of the remedial action would be mitigated. 
 

• RCRA Hazardous Waste Disposal Regulations.  All excavated creosote (a listed waste) 
would be consolidated within an “area of contamination” without triggering RCRA's “land-
ban” regulations. 
 

• Generators of Hazardous Waste and Owners and Operators of Hazardous Waste 
Treatment Storage and Disposal Facilities. Establishes standards and regulations to 
generators of hazardous waste and acceptable management of hazardous waste.  

 
• Wetlands Regulations.  Mitigation steps (e.g., replacement of wetlands) would be 

implemented to address impacts to wetlands.    
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The New Alternative consists of a final remedy to address soils, sediments, and DNAPL in the 
saturated zone serving as a source for groundwater contamination (Final Action) and an interim 
action to address certain risks presented by groundwater contamination (Interim Action).  The New 
Alternative assumes that a final groundwater remedy will be selected in a subsequent decision 
document.   
 
CERCLA §121(d)(4)(A) provides that EPA may select an action that does not meet an ARAR if 
the selected action “is only part of a total remedial action that will attain such level or standard of 
control when completed.” The Interim Action under the New Alternative would be an interim 
remedial action and would be part of a total remedial action for contaminated groundwater at the 
Site. While the final action for groundwater (to be selected in a later decision document) would 
seek to restore the aquifer to beneficial use, the Interim Action component of the New Alternative 
includes limited action to prevent contact with contaminated groundwater. Because the Interim 
Action component of the New Alternative is an interim action which does not seek to restore the 
groundwater to beneficial use, EPA would waive, and the Interim Action component of the New 
Alternative would not meet, ARARs establishing groundwater cleanup standards. Specifically, 
EPA would waive the requirement that contaminants of concern in Site groundwater meet their 
respective MCLs and non-zero MCLGs established under the Safe Drinking Water Act, 40 U.S.C. 
§§ 300f, et seq.  
 
A more complete presentation of ARARs for the New Alternative can be found in Table 2 of Section 
IV of this document.  

 
10.3 Long-Term Effectiveness and Permanence 
 
Long-Term Effectiveness and Permanence refers to expected residual risk and the ability of a 
remedy to maintain reliable protection of human health and the environment over time, once 
performance standards have been met. This criterion includes consideration of the magnitude and 
effectiveness of measures that may be required to manage the risk posed by treatment residuals 
and/or untreated wastes that will remain on-site following remediation. 
 
Both the 2005 Remedy and the New Alternative achieve long-term effectiveness and permanence. 
The 2005 Remedy achieves long-term effectiveness and permanence through deep excavations, 
monitoring, maintenance, and ICs. The New Alternative does this via shallow excavations, 
installation of respective covers, recovery of DNAPL in the saturated zone, monitoring, 
maintenance, and ICs. The specific means for such achievement for each alternative is described 
below. 
 

2005 ROD New Alternative 
By consolidating all impacted soil and 
sediment into the containment area(s) and 
conducting long-term maintenance of the 
containment area(s), long-term effectiveness 
and permanence are achieved.  

By consolidating the upper two feet (5 feet in 
Upper South Pond) of impacted soil and 
sediment into the Containment Area, 
conducting long term maintenance of the 
Containment Area and cap/soil covers, 
conducting long term-monitoring of 
groundwater in downgradient areas, and 
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evaluating COC concentrations in various 
media to ensure remedy effectiveness, long-
term effectiveness and permanence are 
achieved.  
 

By controlling DNAPL flow from within the 
containment area(s) over time, long-term 
effectiveness and permanence is achieved.  
 

Containing DNAPL within the Containment 
Area, routine maintenance of the Containment 
Area, monitoring to detect migration of 
contamination from the Containment Area 
and hydraulic control within the Containment 
Area, implementing contingencies to address 
any such migration or to achieve hydraulic 
control (if necessary), and implementing ICs 
to protect barrier walls and the cap achieve 
long-term effectiveness and permanence.  
 

By excavating DNAPL source material in the 
subsurface outside of the containment area(s), 
long-term effectiveness and permanence is 
achieved. 

DNAPL recovery via recovery wells removes 
potentially mobile and recoverable DNAPL in 
the saturated zone outside the Containment 
Area that serves as an ongoing source of 
contamination to groundwater. Removal of 
principal threat waste outside of the 
Containment Area, monitoring groundwater 
to evaluate effectiveness, and implementing 
groundwater use restrictions accomplishes 
long-term effectiveness and permanence until 
a final groundwater remedy is implemented.  

Institutional controls achieve long-term 
effectiveness and permanence by protecting 
the integrity of the containment area(s) and 
cap(s), and restricting contact with 
contaminated soil, sediment, and 
groundwater. 

Institutional controls achieve long-term 
effectiveness and permanence by protecting 
the integrity of the respective covers and the 
Containment Area; preventing contact with 
contaminated soil, sediment, and 
groundwater; and prohibiting residential use. 

 

10.4 Reduction of Toxicity, Mobility, or Volume Through Treatment 
 
Reduction of toxicity, mobility, or volume through treatment refers to the anticipated performance 
of the treatment technologies that may be included as part of a remedy. Both the 2005 Remedy 
and the New Alternative reduce the toxicity, mobility, or volume of contaminants through 
treatment.  
 
The 2005 Remedy includes passive recovery of groundwater within the containment area(s). This 
recovered groundwater would be collected and treated.  
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Under the New Alternative, DNAPL in the saturated zone extracted outside the Containment Area 
will be recycled or treated and disposed at an off-site RCRA facility. Groundwater restoration 
outside of the Containment Area will be determined in a subsequent decision document.  
 
10.5  Short-Term Effectiveness 
 
Short-Term Effectiveness addresses the period of time needed to implement the remedy and 
achieve protection, as well as any adverse impacts that may be posed to workers, the community, 
and the environment during construction and operation of the remedy until the performance 
standards are achieved. 
 
Both the 2005 Remedy and the New Alternative are effective in the short-term, but the New 
Alternative is more effective in the short-term for several reasons. A comparison of short-term 
effectiveness for the 2005 ROD and New Alternative is described below. 
 

2005 ROD New Alternative 
Significantly more soils and sediment would 
need to be excavated; requiring extensive 
excavations below the water table and 
therefore causing continuous storage, 
treatment, and disposal of wastewater to be 
required to prevent releases to the 
environment.  

Shallower excavations will result in fewer 
complications associated with removal of 
contaminants beneath the water table. The 
estimated decrease in volume resulting from 
the use of shallow excavations in the soils and 
sediments is approximately 680,000 cubic 
yards. This reduction in volume will shorten 
the project duration.  

Excavating to great depths to remove DNAPL 
in the saturated zone gives rise to technical 
difficulties that will extend project duration. 

Removing DNAPL in the saturated zone that 
is an ongoing source to groundwater 
contamination via recovery wells minimizes 
excavations beneath the water table. This 
would result in shorter project duration to 
address these implications.  
 

Greater level of effort regarding erosion and 
surface water controls to minimize releases 
into Hershey Run and White Clay Creek.  

Less excavation reduces risk of release into 
Hershey Run and White Clay Creek.  

Greater level of effort regarding monitoring 
and controlling release of dust and airborne 
contaminants during excavation and 
stockpiling.  

Less excavation reduces risk of dust and 
airborne contaminants during excavation and 
stockpiling.  

Greater volume of excavated materials will 
require larger and/or a second containment 
area/barrier walls.  

Less volume of excavated soil and sediment 
results in the need for a single containment 
area of simpler construction which will 
reduce project duration.  
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Significant amount of clean fill needed for 
excavation areas. This was not contemplated 
at the time the 2005 ROD was issued because 
the intended reuse of the Site was for wetland 
mitigation banking. Because this is no longer 
an intended reuse, a significant amount of 
clean fill would be required.  

Less clean fill needed, reducing project 
duration.  

 
10.6 Implementability 
 
Implementability addresses the technical and administrative feasibility of a remedy from design 
through construction and operation. Factors such as availability of services and materials, 
administrative feasibility, and coordination with other governmental entities are also considered. 
 
Both the 2005 Remedy and the New Alternative are readily implementable, but the reduction in 
excavation volume and depths (especially in areas originally intended for wetland banking); the 
reduction in the number of containment areas to be constructed and capped; the more practicable 
method for extracting DNAPL in the saturated zone; less demanding slope stabilization efforts; 
less excavation below the water table; and less construction time in the tidal marshes give a 
significant implementability advantage to the New Alternative. A comparison of implementability 
for the 2005 ROD and New Alternative is below. 
 

2005 ROD New Alternative 
Requires coordination with the local 
authorities and adjacent property owners for 
access. Requires deep excavations in upland 
areas and in channels. Deep excavations 
would be difficult to implement because of 
slope stability and water infiltration while 
excavating below the water table. Deep 
excavations in channels would be further 
complicated by the twice-daily tide cycles 
that affect the channels and flood the adjacent 
marshes. Requires large volume of clean 
material from off-Site sources to fill in 
excavation areas and Containment Area.  

Requires coordination with the local 
authorities and adjacent property owners for 
access, but because the amount of clean fill 
required to implement the remedy is 
significantly reduced as a result of shallow 
excavations, coordination efforts are likely 
reduced. Minimizes the amount of soil and 
sediment to be excavated. Excavation depths 
would be shallow, and the excavations and 
installation of associated covers will be easier 
to implement than deep excavations. Less 
material would be moved, making this 
alternative easier to implement. Less imported 
clean material is needed because the 
excavation would be shallower and because 
only one containment area would be 
constructed. The estimated decrease in 
excavations necessary as a result of shallow 
excavations in the soils and sediments is 
approximately 680,000 cubic yards.  

Results in construction of one or two 
containment areas with associated caps.  

Results in construction of a single 
containment area and cap and multiple 
covered areas (geotextile demarcation and 

UAO Bates 00246



31 
 

reactive core mats) of simpler construction 
than a second or larger containment area.  

Removes all impacted sediments from the 
channels, which would be difficult given the 
variable excavation depths, tidal environment, 
and difficulties excavating in a saturated 
environment. 

 

Removes shallow sediments and installs 
reactive core mats, which are easier to 
implement than complete removal of 
contaminated sediments given the tidal 
environment.  

Removes all impacted soils. During 
excavation, DNAPL encountered in the 
saturated zone would be collected and 
disposed of off-Site. Deeper excavations to 
remove the DNAPL in the saturated zone in 
the Former Process Area and South Pond 
Area are harder to implement due to the 
inherent difficulties of excavating in a 
saturated environment. Additionally, 
continuous storage, treatment, and disposal of 
wastewater due to excavation below the water 
table would be necessary.  

Removes shallow impacted soils via 
excavations and installs a geotextile 
demarcation. Removes DNAPL in the 
saturated zone that is recoverable and is a 
contributing source to groundwater 
contamination via recovery wells. Minimizing 
excavation of soils in a saturated environment 
reduces the technical difficulties and the 
storage, treatment, and disposal of wastewater 
due to excavation below the water table.  

Requires slope stability controls for deep 
upland excavations and deep channel 
excavations.  

Requires fewer slope stability controls during 
excavation and capping of shallow sediment 
and upland excavations.  

Deeper excavations increase the potential for 
soil and sediment washout during an extreme 
weather event.  

Shallow excavations present a reduced 
potential for washout during an extreme 
weather event.  

Deeper excavations increase the need for 
dewatering of excavated or dredged materials. 

Shallow excavations present a reduced need 
for dewatering of excavated materials.  

 

10.7 Cost 
 
Both the 2005 Remedy and the New Alternative are cost-effective, but the New Alternative is less 
expensive. A summary of each alternative under this criterion is discussed below. 
 

2005 ROD New Alternative 
The 2005 ROD estimated capital and O&M 
costs at $51,760,000 with an additional 
$8,530,000 for wetland creation. Based on a 
2018 estimate, capital and O&M costs were 
estimated at $103,207,000; this estimate 
accounts for uncertainty associated with the 

Based on a 2018 estimate, and further detailed 
in December of 2021 (Table 1 of this 
document) capital and O&M costs are 
estimated at $39,645,546. This estimate has 
less uncertainty than that in the 2005 ROD 
because the extent of remediation is more 
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extent of remediation and groundwater 
cleanup.   

fully defined and uncertainties identified in 
the 2005 ROD were resolved during 
Remedial Design investigations.  

 

10.8 State Acceptance 
 
EPA and DNREC have consulted closely during preparation of the PRAP and ROD Amendment. 
DNREC concurred with the Selected Remedial Action in a letter dated June 29, 2022. 
 

10.9 Community Acceptance 
 
EPA held a 30-day public comment period from March 2, 2021, through March 31, 2021. Due to 
the public health concerns at that time, an in-person public meeting was not held. As a substitute 
for the public meeting: 

1. EPA published, on the internet, a recorded video presentation containing information 
EPA would have shared at the public meeting had the meeting been held in person.  

2. EPA hosted a question and answer session on March 17, 2021 from 6:00pm-7:00pm. 
This session provided an opportunity for the public to raise, with EPA personnel and 
others on the call, questions and issues regarding the Proposed Plan. No members from 
the community called in to raise questions or concerns.  

Because of a request for an extension to the public comment period, EPA extended the public 
comment period from April 14, 2021 through May 14, 2021. A summary of the public comments 
and EPA’s responses is included in the Responsiveness Summary as a Part III of this ROD 
Amendment. 

11 PRINCIPAL THREAT WASTE 
 
The NCP establishes an expectation that EPA will use treatment to address the principal threats 
posed by a site wherever practicable (NCP § 300.430(a)(1)(iii)(A)). The principal threat concept 
is applied to the characterization of source materials at a Superfund site. Source material is 
material that includes or contains hazardous substances and/or pollutants or contaminants that act 
as a reservoir for migration of contamination (e.g., to groundwater). Principal threat wastes are 
those source materials considered to be highly toxic or highly mobile which would present a 
significant risk to human health or the environment should exposure occur. The decision to treat 
these wastes is made on a site-specific basis through a detailed analysis of the alternatives using 
the nine remedy selection criteria.  

EPA characterizes waste as either principal threat waste or low-level threat waste. While 
contaminated groundwater is generally not considered to be a source material, NAPL in 
groundwater may be viewed as source material. The New Alternative addresses the principal 
threat waste in the soils, sediments, groundwater, and the subsurface (the DNAPL in the 
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saturated zone and the surface soils and sediments that act as a source for direct exposures). The 
resulting cleanup will facilitate further evaluation for a final remedy of groundwater outside the 
Containment Area after the principal threat waste is removed or contained.  

The New Alternative addresses principal threat waste by (1) extracting, for treatment or 
recycling, using recovery wells, DNAPL in the saturated zone outside of the Containment Area 
serving as an ongoing source to groundwater contamination, and (2) eliminating direct contact 
threat by excavating shallow soils and sediments that are contaminated, placing the appropriate 
cover over the underlying soils/sediments, and placing excavated material into the Containment 
Area.  
 
Treatment of material inside the Containment Area is not necessary because a cap will be placed 
atop the Containment Area to prevent direct contact and barrier walls will surround the 
Containment Area on all sides to prevent contamination migration from exiting the Containment 
Area.  

12 SELECTED REMEDIAL ACTION 
 
Following review and consideration of the information in the AR file and the requirements of 
CERCLA and the NCP, EPA has selected the New Alternative as the remedy to replace the 
action selected in the 2005 ROD. The Selected Remedial Action consists of a Final Action for 
soils, sediments, and DNAPL in the saturated zone serving as a source for groundwater 
contamination and an Interim Action for groundwater. The estimated cost to implement the New 
Alternative is $39,645,546.  

The Final Action includes the following: 
• Construction of a containment area on-Site for the placement of excavated materials and 

debris (Containment Area). 
• Realignment of Hershey Run around the Containment Area. 
• Installation of barrier walls around all sides of the Containment Area with monitoring to 

ensure the barrier walls function as designed.  
• Excavation of contaminated soils, placement of a geotextile demarcation layer, and 

backfilling. 
• Excavation of contaminated sediments (including channels and marsh/wetland areas), 

placement of a reactive core mat, and backfilling.  
• Placement of excavated soils, sediments, and collected debris into the Containment Area. 
• Capping the Containment Area.  
• Recovery and off-Site treatment and disposal, or recyling, of the recoverable DNAPL in 

the saturated zone outside of the Containment Area.  
• Mitigation of effects to wetlands impacted by the remediation.  
• Implementation of institutional controls to protect the components of the remedy and to 

prevent residential development.  
• Monitoring of, surface water, sediment, biota, groundwater, porewater, and caps/covers.  

 
The Interim Action includes the following: 
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• Institutional controls to prevent use of groundwater. 
 

The major components are shown visually on Figure 3. The Selected Remedial Action and 
performance standards are described in detail below. 

12.1 Rationale 
 
The Selected Remedial Action best satisfies the threshold and balancing evaluation criteria 
explained in Section 10 of this ROD Amendment. Both the 2005 Remedy and the Selected 
Remedial Action are readily implementable, but the reduction in excavation volume and depths, 
less demanding slope stabilization efforts, less excavation below the water table, and less 
construction time in the tidal marshes gives a significant implementability advantage to the 
Selected Remedial Action. The Selected Remedial Action also provides a more practicable 
method for extracting DNAPL in the saturated zone. The Selected Remedial Action is also more 
effective in the short-term because less excavation is required. Excavations below the water table 
are significantly reduced, thereby increasing the short-term effectiveness of the Selected 
Remedial Action when compared to the 2005 Remedy. This would result in a shorter 
construction duration, thereby reducing potential risks and impacts to the community from 
construction vehicles and operations in the area. 
 
The Selected Remedial Action defers a comprehensive groundwater action to allow for 
evaluation of groundwater conditions during and following principal threat waste removal. Such 
information may inform the selection of the final action for groundwater.  
 
12.2 Final Action Components and Performance Standards 
 

The Final Action portion of the Selected Remedial Action includes the components and 
performance standards identified below. The Final Action shall be designed, implemented, 
operated, and maintained consistent with the requirements of the Programmatic Agreement 
identified in Section 1.5, any amendments to the Programmatic Agreement, and any replacement 
to the Programmatic Agreement that may be executed in connection with the Selected Remedial 
Action.  

12.2.1 Relocate a Portion of the Existing Channel of Hershey Run Around the Containment 
Area 

 
The Containment Area will extend into the Hershey Run channel; therefore, the portion of 
Hershey Run impacted by the construction and operation of the Containment Area will be 
relocated away from the Containment Area. 
 
12.2.1.1 Performance Standards for Relocating a Portion of the Existing Channel of Hershey 

Run Around the Containment Area 
 

1. Relocate the portion of the existing channel to be impacted by the construction and 
operation of the Containment Area. 
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2. Configure the relocated channel so that the capacity of Hershey Run conveys both normal 

water levels (including the incoming and outgoing tides) and storm water runoff in a 
manner similar to the original channel to prevent any increased negative effects to the 
area (e.g., abnormal flooding). The design will consider the potential for changed site 
conditions resulting from an increase in surface water velocity, consistent inundation, and 
other effects from rising sea levels and from increased intensity and prevalence of storms 
(including hurricanes and 500-year flow). A climate vulnerability assessment will be 
performed, and the design will incorporate the findings. 

 
3. Construct the relocated portion of the channel to restore and preserve the environmental 

nature, quality, and function of the original channel to protect fish and other wildlife 
resources.  
 

12.2.2 Construction of the Containment Area 
 
Construct a single Containment Area in the location identified in Figure 3.  
 
12.2.2.1 Performance Standards for the Construction of the Containment Area 
 

1. The Containment Area shall be of sufficient size and build to hold 
 

a. all contaminants currently in the footprint of the Containment Area; 
b. all contaminated soils, sediments, and debris excavated as part of the remedy that 

are to be consolidated into the Containment Area; and 
c. any amendments needed to meet compaction and slope requirements 

 
until EPA, in consultation with the State of Delaware, determines that containment of such 
materials is no longer necessary to protect human health or the environment.  

12.2.3 Construction of Groundwater Barrier Wall 
 
Construct a continuous groundwater barrier wall using a slurry wall(s) and/or sealed sheet piling 
around all sides of the Containment Area to prevent the migration of Containment Area contents 
from inside to outside the Containment Area. 

12.2.3.1 Performance Standards for Groundwater Barrier Wall 
 

1. The barrier wall shall be constructed and maintained to prevent migration of 
contaminated groundwater and NAPL from inside the Containment Area to outside the 
Containment Area until EPA, in consultation with the State of Delaware, determines that 
containment of contaminated groundwater and DNAPL in the Containment Area is no 
longer necessary to protect human health and the environment. 

2. The barrier wall shall surround all sides of the Containment Area, shall be impermeable 
(10-7 cm/sec) to groundwater, and shall extend to such depth as to key into the clayey low 
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permeability unit (LPU) layers in the subsurface (at a minimum 10 feet into the LPU) to 
prevent groundwater from entering or exiting the Containment Area.  

12.2.4 Monitor the Elevation of Groundwater Inside and Outside the Containment Area and 
Monitor Groundwater Outside the Containment Area; Implement Actions to Address the 
Migration of Contamination from Inside to Outside the Containment Area and Mounding 
in the Containment Area (if Necessary).  
  

The groundwater inside the Containment Area shall be monitored in such a way as to provide 
sufficient information to evaluate if mounding inside the Containment Area is occurring, and 
to evaluate if contamination is migrating from inside to outside of the Containment Area. In 
the event that contamination is found to be migrating from inside to outside of the 
Containment Area, or mounding inside the Containment Area is occuring, action shall be 
taken to prevent further migration or mounding. Such actions may consist of, among other 
things, installation of a drain to discharge groundwater, pumping of the Containment Area, or 
other active measures. Additionally, groundwater elevations upgradient of the Containment 
Area shall be evaluated and actions taken in the event that rising elevations create a potential 
for flooding. Such actions may consist of, among other things, a groundwater collection 
trench.  

12.2.4.1 Performance Standards for Monitoring the Elevation of Groundwater Inside and 
Outside the Containment Area and Monitoring Groundwater Outside of the 
Containment Area; Implementing Actions to Address the Migration of Contamination 
from Inside to Outside the Containment Area and Mounding in the Containment Area 
(if Necessary). 

 
1. Monitor the hydraulic head of groundwater inside and outside of the Containment Area to 

evaluate if groundwater inside the Containment Area is lower than the surrounding areas 
outside the Containment Area (thereby creating an inward gradient which will minimize 
the risk of contaminated groundwater entering into the deeper aquifer or exiting the 
Containment Area). The nature and frequency of this monitoring shall be sufficient to 
permit periodic evaluation of the effectiveness of the Containment Area and shall be 
determined during the Remedial Design. Such monitoring shall continue until EPA, in 
consultation with the State of Delaware, determines that this monitoring is no longer 
necessary to ensure the effectiveness of the Containment Area. 

2. Monitor the groundwater outside the Containment Area to evaluate if groundwater 
contamination is migrating from the Containment Area. The nature and frequency of this 
monitoring shall be sufficient to permit periodic evaluation of the effectiveness of the 
Containment Area and shall be determined during the Remedial Design. Such monitoring 
shall continue until EPA, in consultation with the State of Delaware, determines that this 
monitoring is no longer necessary to ensure the effectiveness of the Containment Area. 

3. Actions taken in the event groundwater elevations upgradient of the Containment Area 
cause a potential for flooding shall eliminate such potential.  
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4. Actions taken if hydraulic head risks are detected, or groundwater is found to be 
migrating from inside to outside of the Containment Area, shall eliminate such risks and 
migration.  

12.2.5 Excavate and Consolidate Shallow Contaminated Soils and Sediments into the 
Containment Area 

 
Construct roadways necessary to access areas to be excavated and to access the Containment 
Area. Translocate rare, threatened, or endangered flora populations present in excavation areas 
and areas within the limits of disturbance from the remedial action to alternate suitable locations 
in advance of excavation activities. Shallow soils and sediments exceeding cleanup levels and 
with visible dry weathered surface creosote shall be excavated and consolidated on-Site into the 
Containment Area with amendments for geotechnical stabilization added as necessary to achieve 
adequate compaction and slope stability. 

12.2.5.1 Performance Standards for Excavating and Consolidating Shallow Contaminated Soils 
and Sediments into the Containment Area 

 
1. Roadways needed in order to permit adequate access to areas to be excavated and to the 

Containment Area shall be constructed in a manner that minimizes disturbance to 
wetlands. Such roadways shall also be constructed to facilitate construction of the 
remedial action as well as such monitoring as may be necessary in the future in order to 
assess the continuing effectiveness of the remedy.  

2. For soils outside of the boundary of the Containment Area: 

a. Soils Outside the Upper South Pond Area Where No Wetlands Will Be Created. 

i. Excavate, to two feet, (1) areas of visible dry weathered surface creosote, 
and (2) areas with soil containing TPAHs at concentrations greater than 
600 ppm.  

b. Soils Inside the Upper South Pond Area Where No Wetlands Will Be Created. 

i. Excavate, to five feet (or to such greater depth that allows for proper 
stabilization), (1) areas of dry weathered surface creosote, and (2) areas 
with soil containing TPAHs at concentrations greater than 600 ppm.  

c. Soils Where Wetlands Will Be Created.  

i. If wetlands are created on-Site, excavation of soil with TPAHs above 150 
ppm is required prior to construction of the wetland.  

d. For All Soil Excavations. 

i. Place a geotextile demarcation layer at the bottom of the soil excavations 
and install two feet of clean fill over the geotextile demarcation to meet 
the existing adjacent grade, which includes at least six inches of a 
vegetative layer (except for Upper South Pond). Upper South Pond shall 
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include the placement of a permeable reactive core mat at the bottom of 
the soil excavations and install five feet of clean fill (or proper amount of 
clean fill dependent upon depth of excavation) over the reactive core mat 
to meet the existing adjacent grade, which includes at least six inches of 
vegetation.  

3. For sediments outside the boundary of the Containment Area (besides Hershey Run 
Channel and West Central Drainage Channel): 

a. Excavate, to two feet, (1) areas of visible dry weathered surface creosote, and (2) 
areas with sediment containing TPAHs greater than 150 ppm.  

b. Place a permeable reactive core mat layer at the bottom of the sediment 
excavation and install two feet of clean fill that is comparable in composition to 
the native sediment over the reactive core mat, which includes at least six inches 
of a vegetative layer. The reactive core mats shall prevent the contamination of 
the clean fill and adjacent soil and sediment that did not exceed cleanup levels 
prior to remediation.  

4. For sediments inside the Hershey Run Channel and West Central Drainage Channel: 

a. Excavate, to two feet, (1) areas of visible creosote, and (2) areas with sediment 
containing TPAHs at concentrations greater than 150 ppm.  

b. Excavate over the top of the bank and beyond the channel to allow adequate 
anchorage of the reactive core mats and to ensure contamination is not migrating 
along the perimeters of the covers and through un-remediated banks.  

c. Place a reactive core mat layer at the bottom of the sediment excavation and 
install two feet of clean fill that is comparable in composition to the native 
sediment. The reactive core mats shall prevent the contamination of the clean fill 
and adjacent soil and sediment that did not exceed cleanup levels prior to 
remediation.  

5. Consolidate all excavated material into the Containment Area. 

6. Porewater, surface water and sediment samples shall be collected and analyzed 
throughout the Site to monitor the effectiveness of the reactive core mats. Porewater 
samples shall be taken from above and below the reactive core mat.  

12.2.6 Move Debris Necessary to Implement the Remedial Action and/or Debris that May be 
Contaminated from Site Operations into the Containment Area  

 
Debris at the Site that is suspected of containing hazardous substances or pollutants or 
contaminants from historical operations at the Site (such as old railroad ties, underground storage 
tanks, underground piping, and concrete from old foundations), or which interferes with the 
cleanup shall be consolidated and placed into the Containment Area. Underground piping that 
may act as a conduit for contamination shall be managed (e.g., treated as debris for consolidation 
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into the Containment Area, plugging/grouting, etc.) to prevent hazardous substances from being 
released to the environment. 
 
12.2.6.1 Performance Standards for Moving Debris Necessary to Implement the Remedial 

Action and/or that may be Contaminate from Site Operations into the Containment Area  
 

1. All debris at the Site that (1) must be removed to facilitate implementation of the 
Selected Remedial Action, or (2) is suspected of being contaminated from historical 
operations at the Site shall be removed and placed into the Containment Area.  
 

2. Cover debris with consolidated soil and sediment sufficiently to prevent debris from 
penetrating the sub-base of the Containment Area cap. 

 
3. Underground piping that was discovered during the Remedial Investigation or found 

during the Remedial Action that may act as a conduit for contamination will be managed 
by treating as debris or adequately plugging or grouting to prevent hazardous substances 
from being released to the environment. 

 
12.2.7 Install a Cap Atop the Containment Area 
 
After debris and contaminated soils, sediments, and other materials required to be placed into the 
Containment Area have been consolidated into the Containment Area, install a cap atop the 
Containment Area. The cap will prevent direct contact with contaminated soils, sediments, and 
groundwater which would result in unacceptable exposure risks and divert rainwater. Final 
grading shall promote drainage off the cap. A vegetative cover shall be established on top of the 
cap to prevent erosion. Plants that provide habitat value shall be used to establish the vegetative 
cover.  
 
12.2.7.1 Performance Standards for Installing a Cap Atop the Containment Area 
 

1. The cap system to be installed shall be of such size and construction to: 
a.  prevent direct contact with contaminated soils, sediments, debris, and 

groundwater within the Containment Area and 
b.  prevent infiltration of surface water and rain into the Containment Area 
 

until EPA, in consultation with the State of Delaware, determines that containment of the 
materials in the Containment Area is no longer necessary to protect human health and the 
environment.  
 

2. Prepare the sub-base for the cap.  
 

a. Stockpiled soils, sediments, and debris shall be graded prior to installation of the 
sub-base to prevent penetration of the sub-base and aid in effective placement of 
the cap. 
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b. The sub-base (e.g., clean soil fill) shall be placed over consolidated material in the 
Containment Area and shall provide a clean base for the cap and shall be at least 6 
inches thick.  

 
c. The sub-base shall be graded and compacted to properly facilitate the diversion of 

water off of the cap.  
 

d. The graded sub-base soils shall not contain stones or debris that could cause a 
puncture in the cap.  

 
e. The sub-base shall cover the Containment Area in its entirety.  

 
3. A geotextile layer shall be installed above the compacted sub-base layer as a measure of 

protection to the overlying geomembrane. The geotextile layer shall be installed across 
the entirety of the Containment Area and shall be constructed to protect the integrity of 
the overlying geomembrane.  

 
4. A geomembrane/cap with a permeability of 1x10-7 cm/sec or less over the sub-

base/geotextile shall be installed. The geomembrane shall be a low-permeability material 
(e.g., 40-mil high density polyethylene (HDPE)). The cap shall be installed to completely 
cover the sub-base.  
 

5. A Geocomposite Drainage Layer shall be placed above the geomembrane to promote 
surface water infiltration drainage to the exterior of the Containment Area. The 
Geocomposite drainage material shall be installed across the entirety of the Containment 
Area.  

 
6. Install a common fill layer to provide a base for vegetation and to protect the cap. The 

common fill shall be free of sharp objects or debris of any kind which could potentially 
damage the geosynthetics. The common fill layer shall be at least 12 inches thick that 
includes at least 6 inches of topsoil to vegetate the cap.  
 

7. Vegetate and maintain the cap in such a way as to prevent erosion of soils. The 
vegetation on the cap shall use native grasses and forbs and shall be controlled so as to 
prevent or limit the growth of any plants which would damage the cap with deep root 
systems.  

 
8. The cap shall be designed and constructed to function with minimum maintenance, to 

promote drainage and minimize erosion or abrasion of the cover, to accommodate settling 
so that the cover’s integrity is maintained, and to provide adequate freeze protection.  

 
9. The cap shall be designed and constructed to accommodate access to piezometers and/or 

monitoring wells at the Containment Area.  
 

10. The cap shall be designed to permit gas venting to prevent air emissions exceeding levels 
that require control under Federal and State regulations unless field data obtained during 
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the remedial design determines VOC emissions beneath the cap would not exceed 
Federal and State regulations.  

 
12.2.8 DNAPL Recovery in the Former Process Area and South Pond Areas and Evaluation of 

Groundwater Outside of Channels 
 

DNAPL in the saturated zone in the Former Process Area and South Pond Areas shall be 
recovered via recovery wells. The recovered DNAPL shall be treated and disposed off-site or 
recycled. During and following DNAPL recovery, groundwater monitoring will be conducted to 
evaluate groundwater conditions downgradient from DNAPL-impacted areas and assess the 
performance of DNAPL recovery. Additional DNAPL recovery wells may be added after 
DNAPL recovery begins to further target and remove source material in the subsurface. 
Additionally, evaluation of groundwater outside of the Hershey Run Channel and West Central 
Drainage Channel will occur to evaluate impacts to groundwater, if any, from contamination left 
below the reactive core mats. 
 
12.2.8.1 Performance Standards for DNAPL Recovery in the Former Process Area and South 

Pond Areas and Evaluation of Groundwater Outside of Channels 
 

1. DNAPL recovery in the Former Process Area and South Pond Areas will continue until 
the DNAPL in the saturated zone is extracted to the extent practicable. Extraction to the 
extent practicable will require a demonstration that DNAPL recovery has reached an 
asymptotic cumulative recovery state.  
 

2. Targeted wells that have been previously installed will be monitored to determine if 
measurable DNAPL is entering these wells. These wells are within the Former Process 
Area and South Pond Areas where measurable DNAPL was encountered during the 
sampling reported in the “Supplemental Remedial Design Investigation- 2/2018 Sampling 
of Installed Delineation Wells” report.  
 

3. Groundwater monitoring shall be conducted to evaluate groundwater conditions 
downgradient from DNAPL-impacted areas and assess the performance of DNAPL 
recovery. The number and location of monitoring wells will be determined during the 
Remedial Design.  
 

4. Monitoring of groundwater conditions outside of the West Central Drainage Channel and 
Hershey Run Channel shall occur to evaluate whether groundwater contamination 
impacts areas outside the confines of the channels.  
 

5. DNAPL recovered shall be separated from groundwater (to the extent practicable), and 
treated and disposed of or recycled off-site, in accordance with CERCLA § 121(d)(3) and 
NCP § 300.440. DNAPL that is stored on-Site while awaiting off-site disposal or 
recycling shall be managed in accordance with RCRA requirements.  
 

6. Monitoring reports shall be submitted to EPA at such frequency and in such detail to 
allow EPA to evaluate the DNAPL recovery rates, and groundwater contaminant 
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concentrations downgradient of DNAPL-impacted areas over time. The frequency of 
such monitoring reports shall be determined during the Remedial Design.  

 
12.2.9 Mitigation of Wetlands 

 
Construction of the Containment Area and barrier wall, realignment of Hershey Run, and 
excavation in specific areas will impact wetland resources at the Site. Coordination with the 
appropriate regulatory agencies will be conducted to ensure that mitigation efforts satisfy 
applicable or relevant and appropriate substantive requirements in state and federal laws and 
regulations pertaining to impacted wetlands at the Site. Wetland mitigation will be accomplished 
through on-Site mitigation or mitigation within the Christina River Watershed, to the extent 
practicable, and shall be included as part of the Remedial Design. 
 
12.2.9.1 Performance Standards for Mitigation of Wetlands 
 

1. Wetlands that are temporarily impacted due to the remedial activities will be restored so 
that such wetlands are of similar type, function, and ecological diversity as they were 
before commencement of remedial activities.  
 

2. Wetlands that are permanently impacted (e.g., the Containment Area and realigned 
portion of Hershey Run) will be evaluated for off-site and on-Site mitigation efforts and 
mitigation shall be performed. Mitigation shall ensure similar type, function, and 
ecological diversity. To the extent practicable, mitigation shall occur within the Christina 
River Watershed. 

 
3. Implementation of the Selected Remedial Action shall result in a no net loss of wetlands 

or wetland function.   
 
12.2.10 Land Use Restrictions 
 
Land use restrictions shall be implemented to (a) protect the remedial action components, 
including the Containment Area and covers installed atop excavations where geotextile 
demarcations or reactive core mats have been installed, and (b) prevent exposure to unacceptable 
risks associated with contaminants remaining at the Site. 
 
12.2.10.1 Performance Standards for Land Use Restrictions  
 
1. Land use restrictions shall: 
 

a. Prohibit excavations and other activities and uses that adversely impact the 
integrity of the cap, barrier walls, and other components installed during 
implementation of the remedial action at the Containment Area without prior 
written approval of EPA, in consultation with the State of Delaware.  

 
b. Prohibit excavations and other activities and uses that adversely impact the 

integrity of clean fill, reactive core mats, geotextile demarcations, or other 
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components installed over underlying impacted soil and sediments at the Site 
without prior written approval of EPA, in consultation with the State of Delaware.  

 
c. Prohibit interference with the structure and function of restored wetlands and 

wetlands created as part of mitigation without prior written approval of EPA, in 
consultation with the State of Delaware.  

 
d. Prohibit residential development or use at the Site without prior written approval 

of EPA, in consultation with the State of Delaware.  
 

2. The land use restrictions shall be implemented in such a way that are enforceable by the State 
of Delaware and run with the land under the laws of the State of Delaware.  

 
3. Land use restrictions shall remain in place until EPA, in consultation with the State of 

Delaware, determines that they are no longer necessary to protect human health and the 
environment.  

 
12.2.11 Monitor Groundwater, Surface Water, Sediments, Biota, Porewater, Containment Area, 

Channels, and Caps/Covers to Permit Evaluation of the Remedy Performance 
 
Collect and analyze information and data from the groundwater, surface water, sediments, biota, 
Containment Area, caps/covers, and other locations and media (including but not limited to 
monitoring addressed in the above performance standards) to facilitate the evaluation of the 
performance of the remedial action. 
 
12.2.11.1 Performance Standards for Monitoring Groundwater, Surface Water, Sediments, 
Biota, Containment Area, Channels, and Caps/Covers to Permit Evaluation of the Remedy 
Performance 
 

1. The location, frequency, and media for monitoring shall be sufficient to enable EPA to 
evaluate remedy performance for purposes of: 
 

a. determining if changes to the remedy are required to protect human health and the 
environment; 
 

b. conducting FYRs required by CERCLA or EPA policy; and  
 

c. evaluating remedy performance. 
 

The location, frequency, and media for monitoring shall be developed during the 
Remedial Design.  
 

Adjustments to the monitoring plans shall be made as necessary in order to facilitate the 
evaluation of remedy performance over time. 
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12.3 Interim Remedial Action Components and Performance Standards 
 
The Interim Remedy portion of the Selected Remedial Action includes the actions identified 
below. The Interim Action shall be designed, implemented, operated, and maintained consistent 
with the requirements of the Programmatic Agreement identified in Section 1.5, any amendments 
to the Programmatic Agreement, and any replacement to the Programmatic Agreement that may 
be executed in connection with the Selected Remedial Action.  

12.3.1  Groundwater Use Restrictions 
 
Implement institutional controls to prevent exposure to contaminated groundwater at the Site.  
 

12.3.1.1 Performance Standards for Groundwater Use Restrictions.  
 
1. Institutional Controls shall prevent human exposure to groundwater contaminated by the Site. 

Such controls shall prevent use of, and contact with, contaminated ground via ingestion, 
vapor inhalation, or dermal contact. 

2. The Institutional Controls shall be implemented in such a way that they are enforceable and 
run with the land under the laws of the State of Delaware.  

3. The Institutional Controls shall remain in place until EPA, in consultation with the State of 
Delaware, determines that they are no longer necessary to protect public health and/or the 
environment.  

4. Creation, by the State of Delaware, of a groundwater management zone prohibiting the uses, 
at the locations, and for the duration identified above shall satisfy the requirement for 
Institutional Controls.  

12.4 Cost Estimate 
 
The estimated present worth of the total cost of the remedial action in this ROD Amendment is 
$39,645,546. A breakdown of the costs is provided in Table 1 Cost Breakdown.  

12.5 Expected Outcomes of the Selected Remedial Action 
 
Implementation of the Selected Remedial Action is expected to protect human health and the 
environment by mitigating unacceptable risks and satisfying the RAOs. The Selected Remedial 
Action includes a Final Action to address risks from soils, sediments, and DNAPL in the 
saturated zone serving as a source for groundwater contamination, and an Interim Action to 
address risks from groundwater contamination.  

Implementation of the Final Action is expected to prevent current and future direct contact with 
contaminated soils and sediments that would result in unacceptable levels of risk and to 
minimize the ongoing contamination of groundwater from the presence of DNAPL in the 
saturated zone through removal and/or containment.  
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Implementation of the Interim Action is expected to prevent unacceptable risks due to exposure 
to contaminated groundwater.  

13 STATURTORY DETERMINATION 
 

13.1 Protection of Human Health and Environment 
 
The Selected Remedial Action will achieve protection of human health and the environment by 
preventing direct contact with contaminated soils, sediments, and groundwater at the Site. This 
will be accomplished by (1) shallow excavation of contaminated soils and sediments with 
appropriate covers over the underlying soils and sediments, (2) consolidating excavated materials 
into a Containment Area to be capped, (3) implementing Institutional Controls to protect the 
remedy components, and (4) implementing Institutional Controls to prevent contact with 
groundwater contamination. A final action for groundwater will be selected in a separate 
decision document subject to public participation requirements.  

13.2 Compliance with ARARs 
 
The Selected Remedial Action will comply with ARARs that are not waived. Because 
groundwater is addressed in an Interim Action which will not restore the groundwater to 
beneficial use, EPA is waiving, and the Interim Action portion of the Selected Remedial Action 
will not meet, ARARs establishing groundwater cleanup standards.  
 
13.3 Cost Effectiveness 
 
NCP § 300.430(f)(1)(ii)(D) requires EPA to evaluate cost-effectiveness by comparing all the 
alternatives meeting the threshold criteria (protection of human health and the environment and 
compliance with ARARs) against long-term effectiveness; reduction of toxicity, mobility, or 
volume through treatment; and short-term effectiveness (collectively referred to as “overall 
effectiveness”). The NCP further states that overall effectiveness is then compared to cost to 
ensure that the remedy is cost-effective and that a remedy is cost-effective if its costs are 
proportional to its overall effectiveness. EPA has determined, following an evaluation of these 
criteria, that the Selected Remedial Action is cost-effective in providing overall protection in 
proportion to cost.  

13.4 Utilization of Permanent Solutions to the Maximum Extent 
 
The Final Action utilizes permanent solutions to the maximum extent practicable. The removal 
of DNAPL in the saturated zone, via recovery wells, provides a permanent solution to 
contamination in the subsurface that leads to an ongoing source to groundwater contamination. 
Additionally, the removal of shallow contaminated soils and sediments, installation of covers 
over the underlying soils and sediments, and placement of excavated soils and sediments into the 
on-Site Containment Area allows for a permanent solution to direct contact to the contamination.  
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The Interim Action for groundwater (institutional controls to prevent contact with contaminated 
groundwater) is not intended as a permanent solution and will be supplemented by a future 
remedy to be selected at a later date.  

13.5 Five Year Review Requirements 
 
Because the Selected Remedial Action will result in hazardous substances remaining on-Site 
above levels that allow for unlimited use and unrestricted exposure, a statutory review will be 
conducted every five years after initiation of the remedial action pursuant to CERCLA § 121(c) 
and NCP § 300.430(f)(4)(ii) to determine if the remedial action remains protective of human health 
and the environment.  
 

14 DOCUMENTATION OF SIGNIFICANT CHANGES 
 
While not a fundamental or significant change, EPA notes that in the “Request for ROD 
Amendment Technical Document” and the Proposed Plan, the estimated cost was identified as 
$41,402,000, but the revised estimate documented in this ROD Amendment is $39,645,546. 
Costs were slightly modified for the following reasons: 
 

1. Archaeological Evaluations costs were reduced because of more clarity on the range of 
mitigation alternatives and associated estimated costs for those measures; 

2. Wetlands Construction/Mitigation costs were adjusted to reflect the possibility for on-Site 
restoration of temporary impacts and enhancements of existing on-Site waterways and 
wetlands to accomplish mitigation of permanent wetland impacts; and  

3. Reduced decree of uncertainty in the final remedial action scope, thus reduction of 
Administration and Engineering from 15% to 10%.  
 

There are no additional significant or fundamental changes to EPA’s preferred remedial action as 
a result of public comments.  
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III. RESPONSIVENESS SUMMARY 

KOPPERS CO., INC. (NEWPORT PLANT) 
SUPERFUND SITE 

RECORD OF DECISION AMENDMENT 
NEWPORT / NEW COUSTLE COUNTY, DELAWARE 

 
This section summarizes the questions and comments received during the public comment period 
on the Proposed Remedial Action Plan for ROD Amendment for the Koppers Superfund Site 
issued March 2021. A thirty-day public comment period was held from March 2, 2021 to March 
31, 2021 and an extension to that comment period was held from April 14, 2021 to May 14, 
2021. Due to public health concerns at that time, an in-person public meeting was not held. As a 
substitute for the public meeting:  

1. EPA published, on the internet, a recorded video presentation containing information 
EPA would have shared at the public meeting had the meeting been held in person; and  

2. EPA hosted a question-and-answer session on March 17, 2021 from 6:00pm-7:00pm. 
This session provided an opportunity for the public to raise, with EPA personnel and 
others on the call, questions and issues regarding the Proposed Plan. No members from 
the public called into this public availability session. 

The written comments received during the public comment period for the Proposed Plan and 
EPA’s responses are below.  

1 Comments Received from the National Oceanic and Atmospheric 
Administration (NOAA) 

 

• COMMENT #1: 
NOAA is providing the following comments on the Proposed Remedial Action Plan for 
the ROD Amendment at the Koppers Inc (Newport Plant) Superfund Site. These 
comments are provided as part of CERCLA coordination by lead remedial agencies with 
natural resource agencies in the remedial selection process. NOAA's primary concern as a 
natural resource trustee are the resources and habitats in Koppers Marsh. The ROD 
Amendment, especially as it relates to groundwater, indicates that there are no current 
migration pathways from the Site to the marsh.  NOAA accepts this conclusion based on 
the technical review of EPA hydrologists and recognizes this pathway will be monitored 
in the future. 

 
o EPA RESPONSE:  
EPA acknowledges your statement.  
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• COMMENT #2: 
The wetlands at the site include non-tidal and tidal freshwater wetlands. It should be clearly 
presented whether the potential wetland mitigation bank referenced numerous times in the 
Plan was intended for non-tidal or tidal wetlands or both. It appears it was just for non-tidal 
wetlands.  Mitigation banking for DE DOT is no longer being explored at the site. Section 
II.F states that "Beazer is no longer interested in using the site for mitigation banking". This 
should not be confused with EPA and Beazer's requirements for wetland mitigation for 
impacts at the site from the remedy which should be done on site. The impacts to the marsh 
from remedial construction, although modified in this proposed plan, are significant and have 
been known for well over a decade. Natural resource trustees (NOAA, USFWS, and 
DNREC) have presented their concerns regarding wetland impacts and wetland mitigation 
strategies to EPA and Beazer on numerous occasions, including a formal presentation at a 
Koppers Site meeting in 2008. To date, EPA and Beazer have been non-committal in a 
wetland mitigation approach and it is further deferred in this proposed plan. That should not 
be acceptable and is not consistent with the intent of CWA Section 404 ARARs. 

 
o EPA RESPONSE: 
This ROD Amendment has made it clear to clarify that the mitigation goals will 
include ensuring no net loss of wetlands and that the preference will be to target in-
kind (i.e., type and function) mitigation within the Christina River watershed. 
Implementation of the remedy will result in no net loss of wetlands or their 
functionality. EPA will continue to work with the appropriate Federal and State 
regulators to ensure all appropriate and applicable regulations are complied with.  
 
The appropriate wetland regulations have been identified as ARARs. Upon 
finalization of the ROD Amendment, a final remedial design will be developed to 
address the components of this ROD Amendment. The remedial design will include 
the development of wetland mitigation strategies. Until a remedial approach has been 
approved, it is premature to move any mitigation planning beyond a conceptual 
phase.  

 
• COMMENT #3: 
The Koppers Site current conditions allow for a more comprehensive approach to the Site 
remediation which includes benefits to site wetlands. Contamination in Koppers Marsh is 
largely reported to be in the wetland channels. These wetland channels have been 
significantly altered historically (straightened and dredged with raised banks from spoils) and 
the current wetland channel network does not allow for good tidal wetland 
hydrological processes for the marsh plain. Capping the sediments in place and maintaining 
the current channel network will further impact the marsh and significantly impact potential 
future tidal wetland restoration efforts. Tidal freshwater wetlands are some of the most 
impacted wetlands in the Delaware Estuary. The Koppers Marsh is the highest priority 
freshwater tidal marsh restoration project in New Castle County and the State. 
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The EPA and Beazer should consider completely filling in the contaminated, highly 
altered, non-functioning existing channels (in red above) using clean material from 
Koppers Marsh as part of a comprehensive marsh cleanup and wetland mitigation project. 
This material would come from newly excavated channels (in yellow) that would restore 
the marsh hydrology and functionality and a healthy channel network. It would also 
provide better containment of the contamination in the existing channels by taking flow 
out of those channels; it would also minimize and/or potentially eliminate the need to 
bring new capping/fill material to the site.  

  
o EPA RESPONSE: 
EPA’s remedial action targets specific releases and threatened releases of hazardous 
substances contributing to risks to human health and the environment from 
operations at the former wood treatment facility. Some of the contamination that is 
the subject of the remedial action is found in marsh areas and EPA selected action by 
considering the selection criteria established in the National Contingency Plan. The 
selected action to address contamination in the marsh areas does not include 
complete filling of channels as described in your comment. The comprehensive marsh 
cleanup project to which you refer is not needed to address the human health and 
environmental risks to which the EPA’s Superfund program must respond. Though 
there may be value in completing such work (we make no judgement about that here) 
it is not within the Superfund program’s jurisdiction.  
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• COMMENT #4: 
Wetland mitigation is not just required for permanent losses and the mitigation is not limited 
to new “creation”.  Creation of new tidal wetlands will be very difficult.  There are no 
wetland banks appropriate for mitigation needs for this site in the State.  In addition, if 
mitigation is not conducted at the site this could present environmental justice concerns for 
the Newport community. Note the Koppers site is adjacent to another Superfund Site, 
DuPont Newport, where some mitigation was performed “on site”.  

 
o EPA RESPONSE: 
EPA acknowledges NOAA’s concerns. See the response to Comment #2.  

 
• COMMENT #5: 
Page 8 indicates that previously in the 2005 ROD wetland mitigation would be performed on 
site (for non-tidal wetlands) ... “Where wetlands were to be created (for wetland banking and 
to restore wetlands damaged by the cleanup at the Site) excavation would remove TPAH 
concentrations exceeding 150 ppm.”   Note these new wetlands would not have addressed 
tidal wetlands however the concept of addressing wetland avoidance, minimization, and 
mitigation on Site was included.  It should be included in the current ROD Amendment; tidal 
wetland mitigation can no longer be pushed off into the future with an unknown outcome. 

 
o EPA RESPONSE: 
EPA acknowledges NOAA’s concerns. See the response to Comment #2.   

 
• COMMENT #6: 
Page 10 “Under the 2005 Remedy, if the containment area(s) extended into wetlands areas, 
Hershey Run would be relocated away from such areas. An evaluation of the hydrodynamics 
of Hershey Run was to be included in the remedial design to determine the optimal 
configuration of the new channel. The new channel would not alter in any negative way the 
existing capacity of Hershey Run for the conveyance of water and would not cause drainage 
changes that promote flooding upstream.” Note the function of a tidal wetland channel is not 
to “convey water” out of the wetland but to allow for flooding of the wetland on a periodic 
basis. Without this the function of a tidal wetland is significantly reduced eliminating aquatic 
habitats and encouraging invasive species as well as transmitting sediments/solids out of the 
marsh and into the Creeks and Rivers. This is another important function of a marsh that is 
being lost (water quality and sediment/nutrient retention). 

 
o EPA RESPONSE: 
The text cited is referring to the concern that channel alterations would have impacts 
upstream of the Site, negatively impacting flow into the downstream portions of 
Hershey Run. One of the functions of a tidal wetland channel draining an upstream 
watershed is to convey water, particularly during storm events. The capacity issue 
was raised by both EPA and NOAA representatives during planning meetings and, in 
part, resulted in the hydrodynamic evaluation that was performed. The study 
demonstrated that the proposed realignment of Hershey Run will not produce erosive 
velocities, will not negatively impact surface water elevations, and will not produce a 
net change in waterway hydraulics from the existing conditions at the Site. Additional 
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evaluation of channel stability will be conducted, as indicated in the performance 
standards in this ROD Amendment.  

 
• COMMENT #7: 
Off-site tidal wetland creation will be extremely difficult; there are no mitigation banks for 
this type of wetland restoration in DE. Restoration of wetlands (versus creation) is an 
acceptable mitigation approach. The Koppers Marsh is one of the few remaining areas in 
NCC and the State to perform freshwater tidal wetland restoration. The proposed plan needs 
to address this requirement as part of the overall plan and not keep deferring the 404 
requirements. “The Site will no longer be used for a wetland mitigation bank. Therefore, the 
removal of deep contamination that would have been necessary to create wetlands for 
banking purposes is no longer necessary. However, wetlands that are negatively impacted by 
cleanup activities would still be addressed through on-Site or off-Site mitigation 
strategies.” The wetland mitigation needs to be evaluated now!  

 
o EPA RESPONSE: 
EPA acknowledges NOAA’s concerns. See the response to Comment #2 
 

• COMMENT #8: 
Page 19 “Coordination with the appropriate regulatory agencies will be conducted to 
ensure that mitigation efforts satisfy applicable or relevant and appropriate substantive 
requirements in state and federal laws and regulations pertaining to impacted wetlands at 
the Site.” Please identify who these agencies are (ACOE, NOAA, USFWS, and DNREC) 
and when EPA/Beazer anticipates this occurring. Trustee agencies have been trying to 
coordinate on wetland issues at the site for over a decade or more. The time to coordinate 
is now!! 

 
o EPA RESPONSE: 

EPA will continue to communicate and coordinate with the appropriate USACE 
and DNREC wetland personnel to ensure that the substantive wetland 
requirements will be met.  

 
• COMMENT #9: 

Page 19: “Areas where wetlands are negatively impacted will be addressed using on-Site 
or off-Site mitigation strategies to result in a no net loss of wetlands.”  The requirement is 
not just no net loss but no loss in function.  The functionality of the marsh has been 
impacted for several decades from activities from the Site and won't just begin with the 
construction of the remedy 

 
o EPA RESPONE:  

Please refer to EPA’s Response to Comment #2 in regard to addressing the loss 
of wetland function. The amount of compensatory mitigation that may be required 
will be addressed during the development of the wetland mitigation plan and will 
be subject to regulatory review.   
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• COMMENT #10: 
Page 20 ... “Surface water, sediments, and biota will be monitored to demonstrate that 
risk has been reduced to acceptable levels and that the remedy continues to be effective. 
A comprehensive monitoring plan will be developed as part of the Remedial Design, 
which will include monitoring and maintenance of the respective covers associated with 
the ROD Amendment.”  

 
A new baseline of ecological conditions should be conducted before and after the remedy 
implementation.  There has been limited, if any, characterization of the Koppers Marsh 
since the previous ROD and the baseline conditions, in terms of sediment quality and 
biological communities in the Marsh, are not well characterized.  A baseline will be 
required to evaluate impacts, positive or negative, from remedial activities in the 
Marsh.  Monitoring of site ecological restoration will be required as part of the 
Remedy.  I am not suggesting the baseline ecological risk assessment be re-done however 
it should be updated based upon the elapsed time. 

 

o EPA RESPONSE:  
An ecological monitoring program will be developed during the remedial design 
process as part of the overall site monitoring program. The program will include 
the establishment of current pre-remedial or baseline conditions, which will be 
used to help assess the effectiveness of the Final Action. The ecological 
monitoring program will be informed by the findings of the Baseline Ecological 
Risk Assessment.  

 
• COMMENT #11: 

Page 21 Table: “The ROD Amendment includes excavation of contaminated sediments 
and marshes to a depth of two feet below ground surface, installation of a reactive core 
mat over the underlying sediments, and installation of two feet of clean fill consisting of 
at least 6” of a vegetative layer.” A 6" vegetative layer in a freshwater tidal wetland 
channel will be difficult to maintain and is not a natural type of habitat feature. 

 
o EPA RESPONSE:  

EPA understands there will be areas that may not be suitable for a six-inch 
vegetative layer (for example, where there is active running water/where 
vegetation would be submerged completely underwater). It is not EPA’s intent to 
include a 6” inch vegetation layer in areas where it is not suitable. The 
performance standards for the 6” inch vegetation layer have been updated to 
include this requirement where applicable.  

 
• COMMENT #12: 

Page 27.  Long Term Effectiveness: The suggested approach to completely capping the 
contaminated channels and restoring a marsh channel network will be more permanent 
than capping the material in an open channel.  It would also eliminate the need to bring 
capping material on site (short term effectiveness - Page 28) and allow for one 

UAO Bates 00268



53 
 

construction event in the Marsh if wetland mitigation were to be performed in the Marsh 
as suggested. 

 
o EPA RESPONSE: 

The Selected Remedial Action is intended to address identified contamination and 
risks presented thereby without impacting other areas of the marsh. Because the 
Selected Remedial Action focuses on identified contamination, it will be effective 
in both the short-term and long-term. It will also be implementable as it will 
address the contamination directly. Please see response to Comment #3 for 
additional information.  

 
• COMMENT #13: 

Page 30 - The Costs should include the “costs” for wetland mitigation.  Off-site wetland 
mitigation opportunities will be more limited and likely much more expensive to meet the 
mitigation requirements 
 

o EPA RESPONSE: A cost breakdown of the Selected Remedial Action is provided 
in Table 1: Cost Breakdown and includes costing for wetland mitigation.    

2 Comments Received by the Delaware Ornithological Society (DOS) 
 

• COMMENT #1: 
The Delaware Ornithological Society (DOS) is an all-volunteer, 501(c)3 nonprofit 
representing hundreds of members in Delaware and adjacent states. Our mission is the 
promotion of the study of birds, the advancement and diffusion of ornithological knowledge, 
and the conservation of birds and their environment. 

 
DOS respectfully requests a 60-day extension of the Public Comment Period for the Koppers 
Inc. Newport, Delaware Proposed Remedial Action Plan in accordance with 40 
CFR§300.430(f)(3)(i)(C), viz. “Upon timely request, the lead agency will extend the public 
comment period by a minimum of 30 additional days.” 

 
A 60-day extension is necessary in order to allow our organization to better assess the 
potential impacts of the Proposed Plan and the long-term effectiveness and permanence of 
the EPA’s preferred alternative on biotic resources and habitats at the site and in the adjacent 
tidal marshes of the Christina River watershed. 

 
In light of the complexity of the issues associated with the Site, the long history of the 
Administrative Record on this Site, the proposed change in end use of the Site (no longer 
proposed for wetland banking), and the extensive associated changes to the proposed 
preferred alternative as compared with that of the prior ROD (including significantly more 
impact to tidal marshes as a result of the reconfigured onsite containment area), an extension 
is necessary for community organizations like ours to be able to conduct a thorough review 
and prepare meaningful comments on the Proposed Remedial Action Plan. 
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In addition, the unusual circumstances associated with the Covid-19 pandemic require an 
extension of the comment period to allow members of the public and interested community 
organizations time to further explore questions associated with Proposed Plan. A 30-day 
comment period following a prerecorded video in lieu of a Public Meeting is insufficient. 
Further, it is concerning that although a virtual question and answer session was apparently 
held by phone on March 17th (only two weeks before the comment period expiration) no 
recording or transcript of that session appears to have been made available to the public via 
the EPA website. 

 
We also feel it is important to emphasize that the ecological investigation activities at the site 
(summarized in the May 2003 Remedial Investigation Report) were conducted at least 17 
years ago at this point, and the conservation and regulatory status of many species and 
habitats has changed since then. In addition, in our preliminary review of the 2003 Remedial 
Investigation Report, we note that the off-site reference marsh (Churchman’s Marsh) that 
was chosen was one that had been heavily impacted by past use (prior impoundment) and 
thus was an inappropriate choice of reference site for the ecological investigation and risk 
assessment. 

 
The Christina River marshes are now the only remaining completely freshwater tidal marsh 
systems in Delaware, and their conservation importance has increased accordingly over the 
past two decades. Much new scientific literature has also become available since 2005 that is 
relevant to this project in terms of impacts of contaminants of concern to relevant ecological 
receptors (e.g. Bianchini and Morrisey 2018, Bonisoli-Alquati 2020, Wallace et al. 2020), 
further necessitating an extended period of public review and comment.  

 
In light of all of these concerns, we urge you to extend the Public Comment Period on this 
Proposed Remedial Action Plan by no less than 60 days. Thank you for considering this 
request. 

 
o EPA RESPONSE:  

In response to the request for additional comment period, EPA extended the 
comment period from April 17, 2021 through May 17, 2021. The virtual question 
and answer session provided an opportunity for all members of the community to 
raise concerns on the Proposed Plan. If the question and answer session had been 
in person, the date would likely have been similar, as EPA prefers holding the 
comment period near the mid-way point of the review period to allow the public 
an opportunity to review the Proposed Plan and formulate questions they may 
have. Furthermore, during the question and answer session, no members of the 
community joined the call, including DOS. The transcript is available in the 
administrative record; however, the transcript merely includes time checks as 
there were no questions asked.  
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2.1 Additional Comments Received from the Delaware Ornithological Society 
 
The Delaware Ornithological Society (DOS) is an all-volunteer, 501(c)3 nonprofit representing 
hundreds of members in Delaware and adjacent states. Our mission is the promotion of the study 
of birds, the advancement and diffusion of ornithological knowledge, and the conservation of 
birds and their environment. DOS has a long history of leadership in the study and conservation 
of birds and bird habitats in the Christina River main stem watershed, including extensive avian 
surveys conducted at Churchman’s Marsh just upstream of the Site, and at the Russell W. 
Peterson Wildlife Refuge (Wilmington Marsh) downstream near Wilmington.  DOS welcomes 
the opportunity to comment on the Proposed Remedial Action Plan (PRAP) for Record of 
Decision (ROD) Amendment. As Chair of the DOS Conservation Committee, I have prepared 
the following comments on behalf of the organization. 
 
Our concerns with the PRAP and ROD Amendment are summarized as follows: 
 

• COMMENT #1: Single Containment Area Located in Current Tidal Wetland 
We question the movement of contaminated material that is currently located in upland areas 
of the site to a single containment unit that will be created from (and ultimately surrounded 
on three sides by) tidal wetlands of Hershey Run. Moving additional contaminated soil and 
sediment material (beyond that which already occurs within the tidal wetlands) into a unit 
that would expose wetland receptors to immediate contamination should barrier walls leak or 
fail reduces the long-term effectiveness and permanence of the remedy and may not 
adequately protect the most sensitive ecological receptors in the future. A separate 
containment area located in the upland as far as practicable from the tidal marsh or other 
surface waters would be a more cautious approach for materials not already occurring in the 
existing marsh and channel and would result in significantly less contaminant load available 
for potential release into the surrounding marshes should failure of the containment unit 
occur.  

 
o EPA RESPONSE:  

EPA selected the location for the Containment Area because it is where the 
greatest extent of Site contamination is located. The remedy is more effective in 
the short term with the Containment Area in this location because it will reduce 
the amount of excavation that will be necessary, and limits the extent of DNAPL 
recovery via recovery wells because the DNAPL in the saturated zone in this area 
will be confined by the Containment Area and the barrier walls. This approach is 
also more implementable, as it reduces the amount of excavation, and places the 
Containment Area in a location that encapsulates the greatest extent of 
contamination. Additionally, monitoring of the Containment Area/barrier walls 
will occur to evaluate the Containment Area/barrier walls effectiveness and 
ensure it does not allow for contamination inside the Containment Area/barrier 
walls from migrating outside of the Containment Area/barrier walls. This 
approach ensures the long-term performance of the remedy as well.  
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• COMMENT #2: Permanent Loss of Over 8 acres of Tidal Wetland Without Local 
Mitigation Commitment 
 

The tidal wetlands of Hershey Run are significant resources since the Christina River holds 
the last remaining freshwater tidal systems in Delaware. These marshes are important 
foraging habitat for colonial waterbird Species of Greatest Conservation Need including 
Snowy Egret, Glossy Ibis, and Black-crowned Night Heron. The modified remedy would 
permanently destroy 8.18 acres of tidal wetlands, and the realignment and armoring of 
Hershey Run would permanently impair the ecological function of a significant reach of tidal 
creek channel. 

 
If technical approaches cannot be identified to protect these wetlands from permanent 
destruction, then DOS strongly urges mitigation for all wetland and channel impacts from 
remedial actions at the site to be ecologically and functionally equivalent and for mitigation 
to be conducted as close as possible to the Site (either on site, or at a minimum, within the 
Christina River mainstem watershed) to maintain available habitat and system-wide 
ecological function within the immediate area of the Site. 

 
o EPA RESPONSE:  

EPA anticipates that remediating contaminants present in the wetland which pose 
an unacceptable risk will increase the ecosystem services provided by the 
wetlands as well as their overall heath. If negative impacts to wetlands, including 
loss of acreage, occur during that remediation, EPA will address those impacts, 
as required by the substantive state and federal regulations. The details of such 
wetland mitigation planning will be further evaluated after the ROD Amendment 
is issued and during the development/finalization of the Remedial Design. EPA 
understands DOS’s concerns with maintaining ecologically and functionally 
equivalent wetland mitigation as close to the Site as possible and it is EPA’s 
preference (but not obligation) to conduct wetland mitigation on-Site or within 
the Christina River watershed.  
 

• COMMENT #3: Major Changes to Remedial Alternative Without Update of 
Ecological Risk Assessment Data  
Much new scientific literature has also become available since 1997 that is relevant to 
this project in terms of impacts of contaminants of concern on relevant ecological 
receptors (e.g. Bianchini and Morrisey 2018, Bonisoli-Alquati 2020, Wallace et al. 2020). 
 
We assert that the avian NOAEL (No Observable Adverse Effect Limit) and LOAEAL 
[sic] (Lowest Observable Adverse Effect Limit) used in the 1997 Ecological Risk 
Assessment (ERA) are no longer accurate based upon currently available science, which 
may affect the conclusions for three of the twelve Assessment Endpoints (Endpoints 7-9). 
The Effects Limits for birds for the ERA were based upon a single study of non-native 
European Starlings that is now nearly thirty years old (Trust 1993). 
 
Recent work by Bianchini (2018) found dramatic sublethal effects of TPAHs on weight 
gain of Sanderlings (a native bird and more relevant receptor species for tidal wetland 
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sites) at doses as low as 12.6 μg total PAH/kg body weight/day. Thus, experimentally 
demonstrated NOAELs and LOAELs for TPAHs based upon more current and relevant 
literature are at least four orders of magnitude lower than was used in the 1997 ERA. The 
PAHs used in the Bianchini (2018) study included a nearly identical set of low and high 
molecular weight PAHs as those documented at the Koppers site. Using updated 
LOAEALs based on relevant studies such as this would be particularly important for 
Assessment Endpoint 8, Protection from Direct Toxicity Effects and Reproductive 
Impairment of Worm-eating Birds Utilizing the Site. 
 
Because of new data available on important sublethal effects to birds of low-dose PAHs, 
sediment and soil cleanup criteria levels for the Koppers site should be reevaluated to 
assure adequate protection of both resident and migratory birds. American Woodcock, 
the species selected for receptor assessment endpoint 8, has declined sharply throughout 
the region and within Delaware and is now a species of conservation concern, indicating 
additional importance of updating ERA data and reevaluating cleanup criteria with 
current science in mind. 

 
o EPA RESPONSE:   

EPA agrees that new scientific literature has become available that is applicable 
to understanding PAH exposure and the resultant effects. EPA has reviewed the 
cited studies, considering their methods and results as they apply to site 
conditions, the baseline ecological risk assessment that informed the 2005 ROD, 
and this ROD Amendment. The remedial footprint as defined in this ROD 
Amendment is expected to result in significant reductions in receptor exposure to 
bioavailable Site contaminants resulting in the reduction of unacceptable 
ecological risk by either removal or containment. Post-remedial monitoring will 
be designed to ensure that the remedy is protective of ecological receptors and 
exposure to any residual site contaminants will not result in an unacceptable risk.  

 
• COMMENT #4: Major Changes to Remedial Alternative without updating 

Ecological Investigations 
We also feel it is important to emphasize that the ecological investigation activities at the site 
(summarized in the May 2003 Remedial Investigation Report) were conducted at least 17 
years ago at this point and updates to this data would better inform design and construction of 
remedial action with regard to minimizing construction and post-construction impacts to 
species of conservation concern occurring on site, including the species of birds mentioned 
above, as well as other birds documented on site including the State Endangered American 
Kestrel, and Species of Greatest Conservation Need such as Wood Thrush, Scarlet Tanager, 
Worm-eating Warbler and others. This applies to non-avian species of concern as well, 
including Spotted Turtle and Box Turtle, among others. 

 
o EPA RESPONE:  

EPA strongly recommends that the determination of the potential presence of 
species of special status occur prior to every major project milestone.  EPA will 
ensure that the appropriate consultations will be performed as part of the design 
process, and as part of the planning of remedial activities.  
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• COMMENT #5: Inappropriate Specified Soil and Plant Materials for Proposed 

Restoration 
The 2013 Pre-Final Design Report prepared by Langan indicates the use of coarse sands 
to backfill excavated areas of Hershey Run channel, as well as 18” of “select fill” to 
restore the marsh platform. According to design documents, “select fill shall consist of 
crusher run aggregate with a gradation that meets Maryland Department of 
Transportation CR-6, DelDOT Type B Crusher Run, PennDOT 2A or Engineer-approved 
alternate.” Neither of these material types are appropriate for ecological restoration of 
tidal wetlands and would not constitute restoration in kind for this wetland community. 
The tidal marshes of this area are composed of fine-textured organic soils with complex 
biogeochemical properties and restoration soils would need to be specifically designed to 
closely mimic natural marsh soils in texture, bulk density, and organic carbon content in 
order for the tidal marsh to be considered successfully restored to ecologically functional 
condition. In addition, the plant specifications proposed by Langan in the Pre-Final 
Design Report for revegetation contain numerous inappropriate species for the local site 
conditions. For example, Juncus roemerianus, Kosteletzkya virginica, and Myrica 
pensylvanica do not occur in the fresh tidal marshes of the Christina River. Ample 
reference sites are available along the river from which to derive appropriate plant 
materials specifications for each habitat. The extensive botanical plot data collected as 
part of the Remedial Investigation Report is also helpful here, and consultation with local 
experts, including Delaware’s State Botanist would be warranted for these plant 
communities. The combination of inappropriate soil and vegetation specifications 
indicates a lack of understanding of the system to be remediated and warrants a lack of 
confidence in the quality of any restoration work undertaken. If these habitats are not 
correctly restored, they will be of little future value to birds or other wildlife. 

 
We recommend that EPA require that a qualified ecological restoration professional with 
expertise in tidal freshwater marsh systems and knowledge of local conditions and plant 
communities supervise final design and implementation of ecological restoration at the 
site. This could be a Professional Wetland Scientist (PWS) or Certified Ecological 
Restoration Practitioner (CERP) with knowledge of Mid-Atlantic tidal freshwater marsh 
restoration. It is of critical importance that post-remediation ecological restoration of 
these tidal wetlands is designed and carried out by competent ecological professionals 
with the advice and input of local experts from the Delaware Department of Natural 
Resources. 

 
o EPA RESPONSE:  

EPA will review the remedial design required to be submitted under the ROD 
Amendment to ensure that it identifies appropriate materials, including plant 
materials, to be used for the restoration. It must be noted that the materials 
selected for restoration of the remediated areas may not necessarily be consistent 
with what would typically be selected for ecological restoration projects as the 
goals of permanence and long- term stability of the remedy take precedence. The 
EPA has used, and will continue to use, appropriate and qualified professionals. 
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3 Comments Received by the United States Fish and Wildlife Service 
(USFWS) 

 
• COMMENT #1: 

The Service concurs with the comment letter sent by Simeon Hahn of the National 
Oceanic and Atmospheric Administration. Key points from that letter focus on the 
opportunities for wetland restoration. As the NOAA notes, “Capping the sediments in 
place and maintaining the current channel network will further impact the marsh and 
significantly impact potential future tidal wetland restoration efforts. Tidal freshwater 
wetlands are some of the most impacted wetlands in the Delaware Estuary. The Koppers 
Marsh is the highest priority freshwater tidal marsh restoration project in New Castle 
County and the State.” 

 
o EPA RESPONSE: 

 Please refer to EPA’s response to NOAA Comment #2 under Section 1 of this 
Responsiveness Summary section. Capping the sediments is intended to address 
the levels of contamination in the sediments which pose unacceptable risk to 
ecological receptors. If negative impacts to the marsh occurs during the 
remediation, EPA will address those impacts, as required by the substantiative 
state and federal regulations.  

 
• COMMENT #2: 

The Service agrees with Mr. Hahn’s statements, “A new baseline of ecological conditions 
should be conducted before and after the remedy implementation. There has been limited, 
if any, characterization of the Koppers Marsh since the previous ROD and the baseline 
conditions, in terms of sediment quality and biological communities in the Marsh, are not 
well characterized. A baseline will be required to evaluate impacts, positive or negative, 
from remedial activities in the Marsh. Monitoring of site ecological restoration will be 
required as part of the Remedy.” 

 
o EPA RESPONSE: 
 Please Refer to EPA’s Response to NOAA Comment #10 under Section 1 of this 
Responsiveness Summary section.  

 
• COMMENT #3: 

The Service recognizes that a Baseline and Performance Monitoring Plan will be 
developed as part of the Remedial Design. The key monitoring indicators should include 
benthic community abundance and diversity; sediment chemistry; sediment toxicity tests 
with invertebrates and larval fish; and evaluation of histopathology in resident 
mummichogs (Fundulus heteroclitus) compared with collections from reference areas. 
 

o EPA RESPONSE:  
Please Refer to NOAA Comment #10 under Section 1 of this Responsiveness 
Summary section. The monitoring indicators will be discussed during the 
development of the ecological monitoring program development.  
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4  Comments Received by Christina Conservancy, Inc. 
 

I am writing you on behalf of the Christina Conservancy in response to the request for public 
comment on EPA’s Proposed Remedial action Plan (PRAP) for Record of Decision (ROD) 
Amendment for the Koppers Inc. superfund site located in Newport, DE.  
 
The Christina Conservancy is a non-profit organization dedicated to promoting the preservation, 
restoration, and appreciation of the historic and natural resources of the Christina River 
watershed. We seek to achieve this by providing financial support, advocacy support, 
communication, education, and leadership in cooperation with state and local agencies, other 
non-profit organizations, businesses, residents, landowners, and user groups to: 

• Provide appropriate and responsible access to the river and associated natural areas; 
• Reduce water pollution to the Christina and its tributaries; 
• Protect and enhance important natural and heritage areas of the watershed; and 
• Engage people in stewardship of the watershed. 

 
In light of this mission, we submit the following comments regarding the Koppers Site PRAP / 
ROD Amendment. Christina Conservancy is pleased to see that actionable remedies for the 
Koppers Site are moving forward, and we hope to continue to engage with EPA and Beazer East, 
Inc. with regard to the process of remediation and restoration of this important site. 
 

• COMMENT #1: CBR4 Initiative 
We would like to make the parties aware of a relevant initiative, the Christina 
Brandywine River Remediation, Restoration, and Resilience (CBR4) Initiative, a 
collaborative project of business, nonprofit, and state entities. 
 
CBR4 is a river-scale remediation, restoration, and resilience initiative to address legacy 
toxic contamination, restore native ecology and prepare for the changing climate as well 
as other threats to river health in the lower Christina River and tidal Brandywine River. In 
alignment with DNREC's WATAR program, the project goal is to make the rivers 
fishable, swimmable and drinkable in the shortest timeframe possible. CBR4 success will 
take multiple years to achieve, will require the efforts of various partners and will 
continue stepwise as project funding becomes available. The current phase, from 2021 
through 2022, has two projects advancing simultaneously: a sediment remediation 
feasibility study and a planning effort that seeks to articulate the strategies, projects, and 
framework needed to restore the lower Christina and Brandywine Rivers to health. 
 
In the fall of 2020, American Rivers and the Christina Conservancy were awarded a two-
year grant from the National Fish and Wildlife Foundation (NFWF) to engage with 
experts, the public, and stakeholders to create a long term remediation, restoration and 
resiliency plan for the lower Christina and Brandywine Rivers. The plan will provide 
both a compelling vision for a future Christina-Brandywine Riverfront that thrives 
economically and environmentally, and a practical blueprint to guide decision-making 
and to leverage resources for key projects and activities. The project area for this grant is 
from Newport downstream to the mouth of the Christina, with a similar planning effort 
anticipated in the near future for the next reach upstream. 

UAO Bates 00276



61 
 

 
o EPA RESPONSE:  

EPA acknowledges the statement provided by the Christina Conservancy.  
 

• COMMENT #2: Wetland Impacts 
In the context of this initiative as well as our organization's mission, Christina 
Conservancy is understandably concerned about the proposed permanent loss of over 8 
acres of freshwater tidal wetland by placement of a single containment unit at the Site the 
footprint of which falls mostly within the current tidal marsh. It is our understanding that 
there are DNAPL removal technologies using well-based recovery to be implemented 
elsewhere on site and we are curious as to whether those technologies could also be 
employed to remove deep saturated DNAPL from the Hershey Run marsh, in 
combination with partial channel and marsh excavation, reactive core mat placement, 
backfilling and marsh restoration, as opposed to a permanent loss of tidal wetlands. It is 
unclear from the current documents whether the feasibility of a wetland restoration 
approach has been assessed. 
 
We urge Beazer and EPA to prioritize minimizing permanent impacts to tidal wetlands 
and for those impacts that are unavoidable, to locate any wetland mitigation required as a 
result of this project either on site, or as close as practical to the site within the lower 
Christina River watershed. We are willing and able to help identify potential mitigation 
areas and projects that would restore functionally and ecologically meaningful freshwater 
tidal wetlands in the watershed while fulfilling the mitigation requirement for this project. 
We also strongly urge that mitigation be in the form of restoration of historic or degraded 
wetlands, as opposed to de nova wetland creation. Created wetlands are almost never able 
to achieve the ecological and functional properties of intact or even restored wetlands, 
and this is especially true when mitigating for tidal wetland loss. 
 
We also encourage the use of green infrastructure and ecologically sensitive design 
approaches along the armored stretch of Hershey Run after realignment. Creating living 
shorelines or other "softening" in association with the riprap hardened banks will help 
restore ecological function to this artificial channel conveyance. 

 
o EPA RESPONSE:  

The Final Action incorporates the elements of shallow channel and marsh 
excavation, reactive core mat placement, backfilling and marsh restoration. In 
regard to the extent of contamination within the footprint of the Containment 
Area, please refer to EPA’s Responses to Comment #1 of Section 2.1 of the 
Responsiveness Summary section and Comment #2 of Section 1 of the 
Responsiveness Summary section.  
 
EPA appreciates the Conservancy’s offer to assist with identifying potential 
mitigation areas and will strongly encourage such outreach during the 
development of the wetland mitigation strategy and plan.  
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EPA has, and will continue to, strongly advocate for the use of green 
infrastructure, the minimization of hardscaping, and the integration of design 
elements which provide ecosystem services.  

 
• COMMENT #3: Site Biodiversity 

Christina Conservancy works to protect the imperiled biodiversity of our watershed 
through education, surveys (bioblitzes conducted throughout the watershed), and 
advocacy. We applaud Beazer for committing to the protection of a rare plant species 
(Gentiana andrewsiz) with protective fencing during construction. 
 
In an urbanized and impacted watershed like the lower Christina, we are encouraged that 
biotic surveys conducted during the remedial investigations at the Koppers site in the 
1990s revealed persisting populations of a number of species of state and regional 
conservation concern. While most of these species lack legal protection at the state or 
federal level, we strongly urge Beazer and EPA to work with us to develop a proactive 
protection plan for these species that would minimize construction impacts and provide 
suitable postconstruction habitat. 
 
Species of particular concern include Tier 1 Species of Greatest Conservation Need in 
Delaware that are terrestrial (Eastern Box Turtle) and vernal wetland (Spotted Turtle) 
species that are limited in their ability to escape extensive construction impacts at the site, 
but that could be protected by appropriate drift fencing in combination with trapping and 
location to undisturbed portions of the site. We appreciate EPA's inclusion of 
Performance Standard #2 "Translocate faunal populations present in intended excavation 
areas to alternate suitable locations in advance of excavation activities" (2005 ROD, 
p.36). Significant mitigation of impacts to these species could be achieved by 
collaboration with our organization as well as experts from the Delaware Department of 
Natural Resources Species Conservation and Research program. 
 
Lastly, we request that EPA and Beazer consult with Delaware's state botanist and other 
appropriate experts regarding plant species to be used in any revegetation or seeding of 
the site after construction. Our organization can also provide lists of site appropriate 
plants for this project. Too often, remediation projects are revegetated without regard for 
locally appropriate ecological reference communities and plant choices. 
 
We look forward to the completion of this project and to a healthier future for the 
Christina River. Please reach out to our organization to discuss any of these proposed 
approaches further and we will be glad to be of assistance. 

 
o EPA RESPONSE:  

EPA will encourage the inclusion of the considerations noted and further 
collaborate within the context and limitations of a remedial action on a Superfund 
site. It should be noted that the state must provide concurrence on the ROD 
Amendment and representatives of the state are active participants on the 
regulatory review team.  
 

UAO Bates 00278



63 
 

EPA will continue to consult with team personnel with local experience and 
expertise. EPA will also continue to encourage the state to continue to utilize the 
expertise available to them during the review process.  

 

5 Comments Received by Beazer East, Inc.  
 

5.1 General Comments:  
  

As to certain statements made by EPA in its Proposed Remedial Action Plan and the related Fact 
Sheet, Beazer respectfully requests EPA to be more precise and accurate in how it refers to the 
following three entities:  
 

• COMMENT #1: Koppers Company, Inc. 
Koppers Company, Inc. is the same legal entity as Beazer East, Inc. Koppers Company, 
Inc. (now known as Beazer East, Inc.) was and remains incorporated in Delaware and is 
commonly referred to in shorthand as Koppers. One of its predecessors, Koppers 
Company, was founded in 1902. Koppers Company, Inc. came into existence in 1944 
when several different affiliated companies, including Koppers Company, merged 
together. Koppers Company, Inc. changed its name to Beazer Materials and Services, Inc. 
in 1989 and then to its current name, Beazer East, Inc. in 1990.  

 
o EPA RESPONSE:  

EPA acknowledges this statement. No changes to the description of the Koppers 
Company, Inc. as presented in the Proposed Plan were necessary in that the 
Proposed Plan’s description was accurate. However, EPA notes the pre-recorded 
video made available during the public comment period of the PRAP may have 
incorrectly used the entity names.  

 
• COMMENT #2: Beazer East, Inc.  

Beazer East, Inc. is the same legal entity as Koppers Company, Inc., is a Delaware 
corporation, and is commonly referred to in shorthand as Beazer 

 
o EPA RESPONSE:  

EPA acknowledges this statement. See EPA’s Response to Beazer’s Comment #1, 
above. 

 
• COMMENT #3: Koppers Inc.  

Koppers Inc., is not the same entity as Koppers Company, Inc. Koppers Inc. is a 
Pennsylvania corporation that was originally incorporated in October 1988 under the 
name Pittsburgh Acquisition Corporation, Inc., and then changed its name to Koppers 
Industries, Inc. on December 23, 1988. On December 29, 1988, Koppers Industries, Inc. 
purchased certain wood treating, tar, and coke business assets from Beazer, including all 
trade rights to the name “Koppers.” In February 2003, Koppers Industries, Inc. changed 
its name to Koppers Inc., which today is a publicly traded company wholly separate from 
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Beazer and not a successor-in-interest to Beazer. Koppers Inc. never owned or operated 
the former Newport, DE wood-treating plant.  

 
o EPA RESPONSE:  

EPA acknowledges this statement. See EPA’s Response to Beazer’s Comment #1, 
above. 

 
5.2 Specific Comments 
 
EPA NOTE: The comments below and the particular sections are in reference to the PRAP. 
Sections in the ROD Amendment may not be the same sections of the PRAP 
 

• COMMENT #1: Section II.A 
Beazer suggests this section also mention the BASF plant to the east. 

 
o EPA RESPONSE:  

In response to this comment, EPA has included in the ROD Amendment the fact 
that the BASF plant is located to the east.  

 
• COMMENT #2: Section II. 

Beazer suggests that this section describe general or specific time frames for (1) when 
operations ceased and (2) when wood treatment process equipment and structures were 
dismantled. 
 

o EPA RESPONSE:  
The ROD Amendment includes language that is generally consistent with what is 
in the Remedial Investigation Report. EPA does not have additional information 
to provide in this ROD Amendment.  

 
• COMMENT #3: Section II.C 

“In 1991, Beazer, the successor corporation to Koppers, and DuPont, the Site landowner 
at that time, signed an agreement with EPA…” 

See Beazer’s General Comment above. Beazer is not “the successor corporation 
to Koppers.” Beazer requests the sentence to be redrafted as “In 1991, Beazer and 
DuPont (the Site landowner at that time) signed an agreement with EPA”. 

 
• EPA RESPONSE: 

EPA acknowledges this comment and has included language in the ROD 
Amendment to reflect the above comment.  

 
• COMMENT #4: Section II.E 

“As part of the Remedial Design work, Beazer, in consultation with Delaware State 
Historic Preservation Office (DESHPO) and EPA, performed investigations at the Site to 

UAO Bates 00280



65 
 

determine archeological significance and to evaluate eligibility for the National Register 
of Historic Places (NRHP).” 

 Beazer proposes archaeological for archeological. 
 

o EPA RESPONSE: 
EPA has replaced archeological with archaeological in the ROD Amendment.  

 
• COMMENT #5: Section II.F 

Beazer suggests that the caption to section II. F be changed to reflect that the First 
Modification (referenced in the caption to Section II. D) was succeeded in time by a 
Second and Third Modification. 

 
o EPA RESPONSE:  

EPA has changed this heading in the ROD Amendment to “Events Leading to 
Remedy Modification, and Second & Third Modification of the Administrative 
Order.” This section now falls under section 1.6 of this ROD Amendment.  

 
• COMMENT #6: Section II.F 

Beazer notes that this sentence is both inaccurate and inconsistent with what Footnote 2 
describes. Abandonment of wetlands banking was not driven by Beazer’s “lack of 
interest” but because (1) DELDOT’s wetland requirements had been otherwise satisfied 
and (2) data collected during the RD changed what was then-understood about site 
conditions. 

 
o EPA RESPONSE:  

EPA acknowledges this comment and has included language in the ROD 
Amendment to reflect this comment.  

 
• COMMENT #7: Section III 

“Non-tidal wetlands occur in…. K Area….” 

Beazer notes that while this statement appears in the 2005 ROD, Beazer suggests 
correcting for the record that the wetland delineation plan shows K Area not to be 
a mapped wetland area. 

 
o EPA RESPONSE:  

Language associated with the K Area in the ROD Amendment has been removed 
due to the fact the K Area is not a mapped wetland area. According to the 2007 
wetland delineation report, the drawings depicting wetland areas used 
nomenclature/designations that follow the alphabet (A,B,C,D, and K). The 
designation of Area K wetlands is unrelated with the area of dry weathered 
surface creosote designated as the “K-area”. While K-Area is nearby, it is in the 
uplands and is not within the delineated boundaries of the wetlands area 
designated as Area K. Below provides a figure from the 2007 Wetland 
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Delineation report showing wetland areas, and Figure 2 from this ROD 
Amendment is included to depict the K-area.   
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• COMMENT #8: Section IV A. 
“In the 2005 Remedy, the need for deep excavations was driven by the assumption that 
wetland banking would occur at the Site and also to remove saturated DNAPL in the 
subsurface.” 

Beazer questions the vague and potentially confusing use of the term “saturated 
DNAPL” here and throughout the PRAP (IV.D, IV.G, VII, VIII.B.c, VIII.B.d, 
VIII.C, IX.A.2, IX.A.6, X). The term “saturated DNAPL is not defined in the 
PRAP, and to Beazer’s knowledge the term “saturated DNAPL” does not occur in 
the 2005 ROD or subsequent documents. If it corresponds with EPA’s intended 
meaning, Beazer proposes EPA concur with and adopt “DNAPL in the saturated 
zone.” 
 

o EPA RESPONSE:  
The term “saturated DNAPL” and “DNAPL in the saturated zone” hold the same 
meaning. Therefore, EPA has incorporated DNAPL in the saturated zone in 
applicable areas of the ROD Amendment.  

 
• COMMENT #9: Section IV.  

“Excavation of sediments at these deeper depths would have the potential to negatively 
impact the hydrogeology of the area.” 

Beazer is unclear what is meant by the phrase “negatively impact the 
hydrogeology of the area and respectfully requests that EPA clarify and/or expand 
upon its use of the phrase both here and elsewhere in the PRAP (IV. D, VIII.B.a, 
VIII.C.1) 
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• EPA RESPONSE:  

After careful consideration, EPA has decided to strike this language from the 
ROD Amendment. The intent of the referenced language was to explain that 
excavations to greater depths to remove the DNAPL in the saturated zone 
increase the potential to induce changes to the subsurface conditions.  

 
• COMMENT #10: Section IV. D.  

“Beazer’s investigations revealed benefits to constructing barrier walls around all four 
sides of what would now be a single containment area.” 

As the containment area is more properly described as an irregular hexagon or 
polygon, Beazer suggests eliminating the word “four” from the sentence here and 
elsewhere in the PRAP (VIII.B.2.b, VIII.C.3, IX.A.4). 
 

o EPA RESPONSE: 
EPA agrees and has included language in the ROD Amendment to address this 
comment.  

 
• COMMENT #11: Section IV.G. 

“EPA has determined that the modified cleanup will focus on soil, sediments, and 
DNAPL source material in a final remedy, and groundwater in an interim remedy to 
addresses certain identified risks.” 

Beazer is unclear what is meant by the phrase “certain identified risks.” Beazer 
suggests incorporation by reference to other documents of record (e.g. 2005 
ROD) or a more fulsome discussion of the risks EPA has in mind in this 
paragraph. 
 

o EPA RESPONSE:  
EPA’s intention in using “certain identified risks” in groundwater was to address 
unacceptable risk to contaminated groundwater through use restrictions to be 
implemented via institutional controls to satisfy the RAOs of this ROD 
Amendment. EPA has included language in the ROD Amendment to clarify this 
issue. Beazer has a later comment requesting “Groundwater use restrictions will 
be implemented to restrict the extraction of groundwater” be removed because 
the groundwater remedy is yet to be finalized. This comment is addressed in said 
comment.  

 
• COMMENT #12: Section V. 

“By addressing the principal threat waste (NAPL) in the soils, sediments, and subsurface, 
groundwater can be further evaluated after the principal threat waste is removed in a final 
remedy.” 

Because the proposed remedy contemplates that NAPL will be addressed via a 
combination of removal and containment Beazer suggests that the phrase 
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“removed in a final remedy” be replaced by “removed and/or contained in a final 
remedy.” 
 

o EPA RESPONSE: 
EPA understands the clarification Beazer proposes and has included clarifying 
language in the ROD Amendment in the Principal Threat Waste section. EPA has 
made additional clarifications to address Principal Threat Waste is (1) the 
DNAPL in the saturated and (2) the surface soils and sediments that act as a 
source for direct exposures. However, it is important to note that the DNAPL in 
the saturated zone outside of the Containment Area is to be removed via recovery 
wells as selected in this ROD Amendment.  
 

• COMMENT #13: Section VII 
Table Row 2: “Prevent unacceptable human health and ecological risks due to exposure 
to contaminated groundwater.” 

Beazer is confused by EPA’s addition of ecological risks to the remedial action 
objectives for groundwater. Sections VI.B and VI.C describe ecological risks and 
cleanup criteria related to soils and sediments, and no ecological risk posed by 
exposure to groundwater. Beazer respectfully requests EPA reconsider its 
classification of this RAO and designate it as “No Significant Difference.” 
 

o EPA RESPONSE:  
The referenced addition reflects the groundwater to surface water exposure 
pathway and considers the potential exposure of ecological receptors to the 
groundwater to surface water interface. O&M activities will be conducted at 
surface water bodies to ensure the remedy continues to protect ecological 
receptors from exposure to contaminated groundwater. Therefore, no change has 
been made in response to this comment.  

 
• COMMENT #14: Section VIII.B.a. 

“As TPAH migrates upward through the reactive core mat, biodegradation will be 
enhanced. … wetland plant community is expected to further facilitate biodegradation…” 

The principle of operation and design of Reactive Core Mats are intended not to 
enhance biodegradation but to inhibit migration of TPAH by acting as an 
adsorptive barrier. Beazer requests that the statement be corrected so as to avoid 
creating the perception that employment of reactive core mats can or should serve 
as a future performance standard or design basis for biodegradation of TPAH at 
the Site. This comment also applies to IX.A.6. 
 

o EPA RESPONSE: 
EPA acknowledges the intended purpose of the reactive core mat and has 
included language in the ROD Amendment to reflect the purpose of the reactive 
core mats is to inhibit migration of TPAHs by acting as an adsorptive barrier.  
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• COMMENT #15: Section VIII.B.b. 

“If monitoring indicates the barrier walls are not functioning as designed, contingencies 
will be in place to control DNAPL migration such as pumping or other active measures.” 

Beazer is concerned about the lack of precision in this statement. As far back as 
the 2005 ROD, active controls were never contemplated as a response to DNAPL 
migration, but as a way to mitigate potential threat caused by too great a hydraulic 
pressure gradient across the barrier wall. Active controls, then, were contemplated 
as a contingency plan for groundwater hydraulic control within the Containment 
Area and to inhibit potential contaminant migration outside the Containment 
Area, if necessary. 
 

o EPA RESPONSE:  
EPA’s intention in this section is to ensure contamination from the Containment 
Area is not migrating from inside the Containment Area to outside of the 
Containment Area, and if there is evidence of such migration, contingencies will 
need to be established to address the threat. In this same section, it is noted a 
monitoring plan will be implemented to gather data regarding hydraulic control 
inside and outside the Containment Area and data outside of the Containment 
Area will be collected to evaluate if contaminated groundwater is migrating from 
the Containment Area. Monitoring will occur both inside and outside of the 
Containment Area to evaluate potential groundwater rise within the Containment 
Area that may pose a hydraulic pressure threat. Groundwater data will be 
collected outside of the Containment Area to evaluate groundwater contamination 
migration that may pose a risk to human health or the environment. If data shows 
increased hydraulic head inside the Containment Area or groundwater 
contamination migrating from inside to outside of the Containment Area, 
additional actions will be taken (e.g., installation of a drain to discharge 
groundwater or pumping of the containment area), with necessary treatment as 
appropriate.” 

 
EPA has further clarified in this document.  

 
• COMMENT #16: Section VIII.B.b. 

“The consolidated materials within the containment area will be capped with a low-
permeability RCRA-modified cap.” 

“RCRA-modified cap” should be struck and replaced by “Modified RCRA cap” 
 

o EPA RESPONSE:  
In response to this comment, the ROD Amendment uses “Modified RCRA cap” 
when referring to the 2005 ROD. With respect to the Selected Remedial Action 
selected in the ROD Amendment, the term “cap” is used instead of “Modified 
RCRA cap” 
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• COMMENT #17: Section VIII.B.c 
“In addition, targeted wells will be monitored to determine if measurable DNAPL is 
entering these wells. Additional DNAPL recovery wells may be added after DNAPL 
recovery begins to further target and remove source material in the subsurface.” 

Beazer questions use of the term “targeted wells” and requests additional 
clarification about which wells are “targeted wells” or how such a determination 
is to be made. Beazer further requests the second sentence to be modified such 
that “Additional DNAPL recovery wells” be added if and only if there is new 
occurrence of DNAPL in existing wells. 
 

o EPA RESPONSE:  
The “targeted wells” are those wells within the Former Process Area and South 
Pond Areas where measurable DNAPL was encountered during the sampling 
reported in the “Supplemental Remedial Design Investigation- 2/2018 Sampling 
of Installed Delineation Wells” report. Further, EPA disagrees with and declines 
to add the suggested language indicating that additional DNAPL recovery wells 
will be installed solely if there are new occurrences of DNAPL. During the 
DNAPL recovery, the data will be analyzed and determinations for additional 
DNAPL recovery wells will be made based on the results.  

 
• COMMENT #18: Section VIII.B.e. 

“Hershey Run will be rechanneled to avoid high contamination areas and where the 
containment area extends into the wetlands area and Upper Hershey Run.” 

Because Section VIII.B.b already discusses the Containment Area, Beazer 
suggests rephrasing this sentence as “Hershey Run will be rechanneled to avoid 
the Containment Area described in VIII.B.b.” 
 

o EPA RESPONSE: 
Making this adjustment does not add or take away from the content of the 
document. Further, the sections in the ROD Amendment have changed from the 
PRAP and therefore there were no changes made to address this comment.  

 
• COMMENT #19: Section VIII.B.e. 

“The study demonstrated that because the water elevations at the Site are dictated by the 
tidal elevations, the proposed realignment of Hershey Run will not have a negative 
impact on the surface water elevations.” 

Beazer suggests expanding this sentence with additional detail. “The study 
demonstrated that the proposed realignment of Hershey Run will not produce 
erosive velocities, will not negatively impact surface water elevations (which are 
largely dictated by tidal elevations), and will not produce a net change in 
waterway hydraulics from the existing conditions at the Site.” 
 
 

UAO Bates 00287



72 
 

o EPA RESPONSE: 
EPA has included language proposed by Beazer in the ROD Amendment to 
address this comment. Additionally, EPA has included language in this ROD 
Amendment to note the design will consider the potential for changed site 
conditions resulting from an increase in surface water velocity, consistent 
inundation, and other effects from rising sea levels and from increased intensity 
and prevalence of storms (including hurricanes and 500-year flow). A climate 
vulnerability assessment will be performed, and the design will incorporate the 
findings.  

 
• COMMENT #20: Section VIII.B.f. 

“The remaining wetland impacts are expected to be temporary due to the removal of 
impacted sediment and dry weathered surface creosote.” 

Beazer suggests: “The remaining wetland impacts due to the removal of impacted 
sediment and dry weathered creosote are expected to be temporary.” 
 

o EPA RESPONSE: 
EPA has included language proposed by Beazer in the ROD Amendment. 

 
• COMMENT #21: Section VIII.B.g 

“Land use restrictions will be established to restrict excavation in areas where clean soil 
or other fill and vegetation has been placed atop contaminated soils or sediments; restrict 
excavation in the in the containment area, protect remedy components, and prohibit 
residential development at the Site. Groundwater use restrictions will be implemented to 
restrict the extraction of groundwater.” 

The first sentence contains a duplicate: “in the in the.” Beazer also requests that 
the second sentence be deleted due to the fact that the groundwater remedy is yet 
to be finalized 
 

o EPA RESPONSE: 
EPA has removed the duplicate “in the in the.” EPA disagrees that the second 
sentence should be deleted. EPA is requiring groundwater use restrictions be 
implemented to restrict the extraction of groundwater as part of the Interim 
Action to address human health and ecological risks due to exposure to 
contaminated groundwater, an RAO in the ROD Amendment. Groundwater use 
restrictions will prevent the unacceptable exposure and therefore are appropriate 
for this ROD Amendment.   

  
• COMMENT #22: Section VIII.B.h. 

“Surface water, sediments, and biota will be monitored to demonstrate that risk has been 
reduced to acceptable levels and that the remedy continues to be effective. A 
comprehensive monitoring plan will be developed as part of the Remedial Design, which 
will include monitoring and maintenance of the respective covers associated with The 
ROD Amendment.” 
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Beazer questions the addition of biota monitoring, which was not contemplated as 
part of the 2005 ROD and which is further corroborated by VIII.C.9’s comparison 
between the 2005 ROD Component and The ROD Amendment of the same 
“Monitoring” remedy as “No Change.” Beazer requests EPA remove biota 
monitoring from VIII.B.h. 

 
o EPA RESPONSE: 

The 2005 ROD entailed full excavation of all contaminated sediments. Because 
there will be contaminated material left in place below the reactive core mat, 
biota monitoring will be necessary to ensure the Selected Remedial Action 
continues to operate as intended. Furthermore, as explained in EPA’s Response 
to Comment #10 of Section 1 of the Responsiveness Summary, an ecological 
monitoring program will be developed during the remedial design process as part 
of the overall Site monitoring program. The program will include the 
establishment of current pre-remedial or baseline conditions, which will be used 
to help assess the effectiveness of the Selected Remedial Action. Biota monitoring 
is necessary in order to establish the effectiveness of the Selected Remedial 
Action.  
 

6 Received from Nearby Resident #1 
 

• COMMENT #1:  
My concern has to do with the traffic impact. 

 
How will the EPA move its equipment to the site? There are no roads available, it seems, 
except for those in Silview. Additionally, where will the equipment be kept and staged for 
the cleanup?? Silview is a very small neighborhood, with very old houses, with plaster walls, 
small roads and many, many children. 

 
We are currently fighting an illegal factory that moved into a vacant building several years 
ago on Crowell Road and has resulted in over 400 tractor trailers traveling down the small 
road of Lindberg Avenue in a monthly period. Speeding and ignoring our stop signs. These 
tractor trailers have cracked our walls, our water pipes and our gas lines. They are 
additionally storing unknown chemicals in several silos that were erected without notice to 
the community and without disclosure of their contents. The last thing this neighborhood 
needs is more truck and heavy equipment on our small roads and more undisclosed, 
dangerous chemicals. 
 
Please let me know the plan for moving equipment in and out of Silview. 
 

o EPA RESPONSE:  
Mobilization routes and access routes will be determined as part of the remedial 
design and prior to the implementation of the Selected Remedial Action. To the extent 
possible, equipment that will be used on the Site will be kept on the Site. However, 
prior to commencement of the Selected Remedial Action, equipment and materials 
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will need to be mobilized to the Site. During implementation of the Selected Remedial 
Action, there may be situations where demobilization activities will occur, and 
bringing equipment to and from the Site may occur. EPA understands your concern, 
and all the appropriate permitting and procedures will be followed to minimize the 
impact on the local community during the implementation of the Selected Remedial 
Action. EPA is committed to keeping the community informed of progress at the 
Site. Below is a link to the Koppers Superfund Site webpage, where more 
information about the current status of the Site can be found. 
https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0300092 

7 Comment Received from Nearby Resident #2 
 

• COMMENT #1:  
I have some questions and concerns regarding the Koppers Co., Inc. Superfund Site 
cleanup plan that was presented on your video. I live in Silview which is basically right 
across the railroad tracks from the site. My main questions and concerns are as follows: 
How long is it expected to take? 

 
o EPA RESPONSE: 

At this time, it is difficult to provide a precise timeline for implementation of the 
Selected Remedial Action. However, after the remedial design is finalized and the 
Selected Remedial Action is underway, EPA anticipates that the “construction” 
portion of the action (i.e., excavation, consolidation, cover installation, capping, 
etc.) will take approximately 3-4 years to complete. It is important to note that 
part of the Selected Remedial Action includes groundwater monitoring during and 
after recovery of DNAPL in the saturated zone to evaluate groundwater 
conditions during said recovery and to assist in the selection of a final 
groundwater remedy. The timeline and selection of a final groundwater remedy is 
unknown currently as this evaluation has yet to begin.  

 
• COMMENT #2:  

What is the proposed use of the site once remediated since it cannot be used for 
residential? 

 
o EPA RESPONSE: 

As the comment correctly states, the Site property is restricted to non-residential 
use. While EPA is not aware of how the property will ultimately be used, any 
future use would have to comply with land and groundwater use restrictions to 
ensure the remedy remains intact and that there is no unacceptable risk presented 
by contamination remaining on-Site.  

 
• COMMENT #3: 

Is it only to clean up Hershey Run creek for the habitat? Or will another horrible business 
such as Twinco be allowed to be established there? Or one that requires regular trains 
such as Amazon? Reason for asking is that lately the trains going by here are already 
annoying the residents with their day and night incessant train whistles all day. 
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o EPA RESPONSE:  

The Selected Remedial Action will address threats to human health and the 
environment posed by numerous areas of the Site. See EPA’s Response to 
Comment #2 regarding future use of the Site property. 

 
• COMMENT #4:  

How will access to the site be given since there are currently no roads going to it and the 
current truck traffic to Twinco (20+ tractor trailers daily currently!!!) is already a 
nightmare and, if the plan is to extend Lindbergh over the tracks to give that site access, it 
is absolutely opposed by all residents of Silview because of even more increased traffic. 

 
o EPA RESPONSE: 

Access to and from the Site to implement the Selected Remedial Action has not yet 
been finalized and will be part of the remedial design, which occurs after the 
issuance of the ROD Amendment. EPA will give careful consideration to access 
needed for the Selected Remedial Action, will keep the community informed, and 
be available as a resource to all interested community members.  

 
• COMMENT #5:  

I assume the train that has been “parked” on the tracks currently with heavy equipment 
may have something to do with the cleanup. And since there are no road crossings in this 
area for the trains to have to whistle prior, I’m assuming they are whistling because of 
that parked train. If that is correct and the Federal train whistle laws require trains to 
whistle when approaching another train (parked or not) as they pass by 
Stanton/Silview/Newport, when will it be gone??? The whistles go all through the night 
also as I have been lately and will continue to be awakened by them every night until 
they stop. 

 
o EPA RESPONSE: 

The train parked on the tracks at the time of this comment is not associated with 
EPA’s Selected Remedial Action for the Site.  

 
• COMMENT #6:  

If there will be a train parked during the entire cleanup or if there will be a lot of 
equipment/workers near the railroad tracks at all times, I am begging you to have the area 
declared a “quiet zone” by whoever is authorized to do so to assure that this isn’t going to 
continue throughout the entire process. Please?? 

 
o EPA RESPONSE:  

It is unlikely a train will be parked on the train tracks in association with the 
Selected Remedial Action. However, coordination with all appropriate private 
entities and local, state, and federal agencies will occur prior if this occurs. Work 
associated with the implementation of the Selected Remedial Action will take into 
account the proximity to residential homes and careful consideration will be 
given to minimize the disturbance to the community.  
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• COMMENT #7: 
We, the residents of Silview, are already inundated with many situations that have 
deteriorated our quality of life and are not looking forward to adding more. We already have 
multitudes of truck traffic, illegal dirt bikes/ATV’s racing through the neighborhood ignoring 
the “All Way” Stop Signs, low flying C5’s and C7’s doing training exercises, low flying and 
hovering helicopters, and annoying barking dogs (that bark even more now with the incessant 
train whistles). And now because of the safety of President Biden when he is home in 
Wilmington, we get to deal with the horrific traffic jams that his trips between his home and 
the airport cause at rush hour on Fridays and occasionally at rush hour on Monday mornings. 
Enough is enough. Please help. I’m hoping that the Koppers Superfund Cleanup will not be 
the cause of even more noise and traffic than we are already subjected to and that you can 
give me information that will set my mind at ease. 
 
Thank you for listening and I hope to hear something positive from you as soon as possible. 

 
• EPA RESPONSE:  

EPA understands and respects your concerns and will take into careful consideration 
the potential noise and construction traffic for nearby residents while preparing for 
the construction of the Selected Remedial Action. Moreover, EPA is committed to 
keeping the community informed of progress at the Site. Below is a link to the 
Koppers Superfund Site webpage, where more information about the current status of 
the Site Can be found.  
https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0300092 
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IV. FIGURES AND TABLES 
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Table 1:Cost Breakdown 
 
   Capital Costs 

 
 

Item 

 
 
Unit Price 

 
 

Units 

Recommended Remedy 
Estimated 
Quantity 

 
Estimated Cost 

1 Mobilization/Demobilization $100,000 Lump Sum 1 $100,000 
2 Site Preparation    $522,620 
2a Clearing $5,670 Acre 86 $487,620 
2b Erosion/Sedimentation Control $35,000 Lump Sum 1 $35,000 

3 WCDA Channel    $934,293 
3a Erosion and Sedimentation Control $5 LF 1,250 $6,078 
3b Marsh Mat Road and Platform Installation/Removal $500,000 LS 1 $500,000 
3c Excavate to 2 feet, Transport and Solidify Sediments $64 CY 2,100 $133,703 
3d Install Reactive Mat $6 SF 31,000 $186,000 
3e Import Clean Fill $30 CY 2,100 $63,000 
3f Transport, Stockpile, Place Fill $22 CY 2,100 $45,512 

4 WCDA Remediation (Marsh Areas)    $1,280,510 
4a Soil Removal Excavate/Transport/Consolidation or Stockpile $6 CY 8,230 $49,380 
4b Install Reactive Mat $6 SF 122,000 $732,000 
4c Compaction of Clean Soil Used to Fill in NAPL Excavations $6 CY 6,170 $37,020 
4d Clean Imported Backfill $25 CY 6,170 $154,250 
4e 6-Inch Topsoil/Organic Soil $30 CY 2,060 $61,800 
4f Transport, Stockpile, Place Fill $22 CY 8,230 $181,060 
4g Seeding $25,000 Acre 2.60 $65,000 

5 DWSC Remediation    $4,924,050 
5a Soil Removal Excavate/Transport/Consolidation or Stockpile $6 CY 73,400 $440,400 
5b Compaction of Clean Soil Used to Fill in NAPL Excavations $6 CY 55,250 $331,500 
5c Clean Imported Backfill $25 CY 55,250 $1,381,250 
5d 6-Inch Topsoil/Organic Soil $30 CY 18,170 $545,100 
5e Seeding $25,000 Acre 22.7 $567,500 
5f Geotextile $2,550 Acre 10.0 $25,500 
5g Reactive Core Mat $6 SF 3,000 $18,000 
5h Transport, Stockpile, Place Fill $22 CY 73,400 $1,614,800 

6 Barrier Wall Platform Construction    $1,675,750 
6a Excavate, Transport & Solidify Marsh $64 CY 5,000 $320,000 
6b Import Clean Fill to fill low areas to el +2 $30 CY 5,000 $150,000 
6c Import Clean Fill to construct the Working Platform to el+7 $30 CY 12,000 $360,000 
6d Import Clean Fill to widen Working Platform for access $30 CY 4,000 $120,000 
6e Import Clean Fill for Working Platform Surcharge to el +11 $30 CY 7,500 $225,000 
6f Geotextile $2,550 Acre 5 $12,750 
6g Instrumentation $50,000 LS 1 $50,000 
6h Amtrak Fill/Grading $30 CY 7,000 $210,000 
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6i Reactive Core Mat in Amtrak Swale $6 SF 38,000 $228,000 
7 Barrier Wall    $1,490,000 
7a Excavate, & Transport Excavated Soils $30 CY 8,000 $240,000 
7b Construct Cement Bentonite Wall $10 SF 125,000 $1,250,000 

8 Hershey Run Remediation    $3,981,482 
8a Erosion and Sedimentation Control $5 LF 9,000 $43,758 
8b Marsh Mat Road and Platform Installation/Removal $500,000 LS 1 $500,000 
8c Excavate to 2 feet, Transport and Solidify Sediments $64 CY 16,800 $1,069,626 
8d Install Reactive Mat $6 SF 250,000 $1,500,000 
8e Import Clean Fill $30 CY 16800 $504,000 
8f Transport, Stockpile, Place Fill $22 CY 16800 $364,098 

9 Excavation and Upper Hershey Run Rechannelization    $440,500 
9a Excavation of Channel $6 CY 14,000 $84,000 
9b Stilling Basin $25 SF 8,000 $200,000 
9c Reactive Core Mat $6 SF 9,000 $54,000 
9d Tidal Marsh Wetlands - Vegetation-Restoration $25,000 Acre 4.10 $102,500 
10 Wetlands Construction/Mitigation    $4,664,000 
10a Tidal Marsh Wetlands - Restoration - West Central Drainage $25,000 Acre 4.88 $122,000 
10b Freshwater Wetland-DWSC Wetland Restoration $25,000 Acre 1.68 $42,000 

10c On-site Enhancements of Existing Waterways/Marshes $4,500,000 LS 1 $4,500,000 
11 On-Site Consolidation    $6,604,710 
11a Grading/Compaction of Surface $6 CY 17,000 $102,000 
11b Grading and Compaction of Impacted Soils/Sediments $7 CY 127,530 $892,710 
11c Stabilization of Excavated Material $20 CY 120,000 $2,400,000 
11d Placement & Compaction of Stabilized Material $8 CY 120,000 $960,000 
11e Disposal of Excess Water from Excavated Material $15 Gal 150,000 $2,250,000 
12 Low-Permeability Cap with Vegetative Cover    $2,013,972 
12a Geotextile $2,220 Acre 10.4 $23,088 
12b HDPE Geomembrane Liner $25,700 Acre 10.4 $267,280 
12c Geocomposite Drainage Layer $41,385 Acre 10.4 $430,404 
12d 18-Inch Clean Imported Backfill and Compaction $31 CY 25,200 $781,200 
12e 6-Inch Topsoil/Organic Soil $30 CY 8,400 $252,000 
12f Seeding $25,000 Acre 10.4 $260,000 
13 Miscellaneous (Site restoration, waste management)    $620,000 
13a Miscellaneous Site Restoration $20,000 Lump Sum 1 $20,000 
13b Miscellaneous Waste Disposal $600,000 Lump Sum 1 $600,000 
14 Groundwater (Evaluation & Sampling)    $252,500 
14a Groundwater Sampling $25,000 Event 8 $200,000 
14b Reporting $10,500 Report 5 $52,500 
15 Passive NAPL Recovery    $105,000 
15a Oil Separator Units/Manual or Passive Recovery $20,000 Each 5 $100,000 
15b NAPL Storage Tanks $5,000 Each 1 $5,000 
16 Indirects $20,540 Week 52 $1,068,080 
17 Archaeological Evaluations $750,000 Lump Sum 1 $750,000 
 Subtotal    $31,427,467 
18 Administration and Engineering   10% $3,142,747 
19 Contingency   10% $3,457,021 
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 Total Capital Cost    $38,027,235 

 
 

Operation and Maintenance (O&M) Costs - 30 Year Costs 
  

 
Item 

 
 
Unit Price 

 
 

Units 

Recommended Remedy 
Estimated 
Quantity 

 
Estimated Cost 

20 Site Inspections $20,000 Annual 0.5 $10,000 
21 Landfill Maintenance (i.e., mowing) $100 Acre/Year 10.4 $1,040 
22 Misc Erosion Control and Repairs $1,500 Annual 1 $1,500 
23 NAPL Monitoring $15,000 Annual 1 $15,000 
24 NAPL Transport and Disposal from Monitoring $100 Gal/Year 25 $2,500 
25 NAPL Recovery - Oil Separator Unit Maintenance $30,000 Annual 1 $30,000 
26 NAPL Recovery - NAPL Disposal $100 Gal/Year 40 $4,000 
27 Hydraulic Monitoring $7,500 Annual 2 $15,000 
 Subtotal   Annually $79,040 
  A-Annual Payment  $79,040 
  i - Interest Rate  7% 
  n - # years   30 
 P-Present Worth = A((((1+i)^n)-1))/(i(1+i)^n)    $980,811 

28 Wetland Monitoring - 5 Year Costs $7,500 Acre/Year 17.00 $637,500.00 
 Subtotal    $1,618,311 
  A-Annual Payment   
  i - Interest Rate  7% 
  n - # years   5 
 P-Present Worth = A((((1+i)^n)-1))/(i(1+i)^n)    $0 
 Total O&M Cost    $1,618,311 
 

 TOTAL ESTIMATED COST    $39,645,546 
  

 
WCDA = West Central Drainage Area 

    

 DWSC = Dry Weathered Surface Creosote     
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Table 2: ARARs 
 
 

ARAR Citation Class Synopsis Relevance to Remedy 
Chemical-Specific 

Clean Water Act, 
National Pollutant 
Discharge Elimination 
System Requirements 

40 C.F.R. § 
122.41(a)(1), (d), (e); 
122.44(a)(1), (b)(1) 
(first sentence), (d), (e), 
(i)(1), and (k); 
122.45(a), (c)-(f) 

Applicable 
 
 
 
 
 

Effluent limits and standards, 
duty to mitigate, proper 
operation and maintenance of 
facilities to achieve compliance, 
water quality standards. 

Excavations may result in discharges 
to surface water.  There is a 
potential for storm water runoff 
into Hershey Run, White Clay Creek 
or the Christina River. Substantive 
requirements pertaining to 
discharges to surface water will be 
followed.  No permit will be 
obtained.   

Delaware Regulations 
Governing Control of 
Water Pollution, 
amended September 
1, 2012 

7 Del. Admin. Code § 
7201; Subsections 7, 8 , 
9.1.4 through 9.1.7, 
9.2.4 through 9.2.6,   
11 
 
 

Standards to ensure that the 
surface and ground waters of the 
State exhibit a quality that is 
consistent with established 
criteria by preventing, managing, 
and/or controlling the pollution 
from activities that affect or have 
the reasonable potential to affect 
the quality of these waters. 

Delaware Water 
Quality 
Standards, as 
amended, 
September 1, 2017 

7 Del. Admin. Code § 
7401, subsections 3-4, 
5.1 (relevant and 
appropriate), 5.2 (first 
two sentences relevant 
and appropriate), 6, 8 
 

Applicable 
(except as 
otherwise 
stated) 

Standards to regulate the 
discharge into state waters in 
order to maintain the integrity of 
the water. 
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Delaware Air Quality 
Management 
Regulations 

7 Del. Admin. Code § 
1103, subsections 3, 11  
 
7 Del. Admin. Code § 
1106, subsections 2.1-
2.2, 3, 4, 6; 
 
7 Del. Admin. Code § 
1119, subsection 2 
 

Relevant and 
appropriate 

Standards for ambient air quality, 
particulate emissions, odorous 
air contaminants, and VOC 
emissions.  

Excavation will result in particulate 
release. 
 
 

Identification and 
Listing of Hazardous 
Wastes 

40 C.F.R. Part 261 
 
7 Del. Admin. Code § 
1302, Part 261 
 

Applicable Identifies solid wastes that are 
hazardous wastes. 

Wastes at the Site are F034 
hazardous wastes.  Some hazardous 
waste may be temporarily stored at 
the Site in containers or tanks (e.g., 
DNAPL waste); other hazardous 
waste (e.g., creosote waste) will be 
placed into an on-Site containment 
system.  The substantive 
requirements of these regulations 
will apply. 
 
The provisions of 7 Del. Admin. 
Code § 1302 that are part of 
Delaware's Federally authorized 
program would apply instead of the 
Federal RCRA regulations.  
Additionally, any provision that is 
not a part of the authorized 
program but is more stringent than 
the Federal requirement would also 
apply. 

Standards Applicable 
to Generators of 
Hazardous Waste 

40 C.F.R. §§ 262.10-.11 
 
Corresponding sections 
of 7 Del. Admin. Code § 
1302, Part 262.  
 

Relevant and 
Appropriate 

Establishes standards applicable 
to generators of hazardous waste 

Standards Applicable 
for Owners and 
Operators of 
Hazardous Waste 
Treatment Storage 
and Disposal Facilities 
 
 

40 C.F.R. §§ 264.1, .13-
.15, .17-.19, .31, .33, 
.34, .51, .97, .98(a)-(b), 
.111, .114, .221, .226, 
.228, .171-178, .190-
199, .1084-1086   
 
Corresponding sections 
of 7 Del. Admin. Code § 
1302, Part 264.   
 

Relevant and 
Appropriate 

Regulations for owners and 
operators of TSDFs which define 
acceptable management of 
hazardous wastes. 

Land Disposals 
Restrictions 

40 C.F.R. Part 268 
 

Applicable Restrictions on land disposal of 
hazardous wastes. 

These restrictions do not apply 
regarding consolidation of wastes 
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 into the Containment Area as these 
wastes and the Containment Area 
are in the same area of 
contamination. 

Location-Specific 
Coastal Zone 
Management Act of 
1972, Coastal Zone 
Act Reauthorization 
Amendments of 1990 

16 U.S C. §§ 1451 et. 
seq. 
15 C.F.R. Part 930, 
subpart C 

Applicable Requires that Federal agencies 
conducting activities directly 
affecting the coastal zone 
conduct those activities in a 
manner consistent with the 
approved State coastal zone 
management program. 

The Koppers Site is in a Coastal 
Zone.  The substantive 
requirements of these laws will be 
followed. 

Delaware Coastal 
Zone Act; 
Delaware 
Regulations 
Governing the 
Coastal Zone 

7 Delaware Code, 
Chapter 70, Sections 
7002-7003; Del. Admin. 
Code Title 7, Chapter 
2201 (Delaware Coastal 
Management 
Program), Section 5 

Applicable Governs permissible Activities 
and land uses for properties 
located in Delaware’s Coastal 
Zone. 

National Historic 
Preservation Act 

16 U.S.C. §§ 470-1, 
470f,  
470w  
 
36 C.F.R. §§ 800.1(a), 
800.2, 800.3, 800.4, 
800.5, 800.6, 800.7, 
800.9, 800.11, 800.13, 
800.14, 800.16, and 
Appendix A to Part 800 

Applicable 
 
The procedures 
in 36 C.F.R. Part 
800 are 
Relevant and 
Appropriate 

Requires that federal projects 
take into account effects on 
properties included on or eligible 
for inclusion on the National 
Register of Historic Places. 

Properties that are eligible for 
inclusion on the National Registry of 
Historic Places may be adversely 
impacted by remediation at the 
Site. 
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Protection of 
Floodplains 

44 C.F.R. § 9.11(b)(1), 
(b)(3) 

Relevant and 
Appropriate 

Requires minimization of harm to 
or within the floodplain. 
 
Requires restoration and 
preservation of natural and 
beneficial floodplain values. 
 
 
 
 
 

Remedial action will take place 
within both the 100-year and 500-
year floodplains.6 

44 C.F.R. § 9.11(c)(1), 
(c)(3) 

Relevant and 
Appropriate 

Requires minimization of harm to 
lives and the investment at risk 
from the base flood or 500-year 
floods. 
 
Requires minimization of adverse 
impact on floodplain and wetland 
values. 

Protection of 
Wetlands 

44 C.F.R. § 9.11(b)(2), 
(b)(4) 

Relevant and 
Appropriate 

Requires the minimization of the 
destruction, loss, or degradation 
of wetlands. 
 
Requires the preservation and 
enhancement of the natural and 
beneficial wetlands values. 

44 C.F.R. § 9.11(c)(3)  Requires the minimization of 
potential adverse impact the 

 
          6   See also (1) Executive Order 11988, Section 1 (which requires action to reduce the risk of flood loss, to minimize the impact of floods on human safety, 
health and welfare, and to restore and preserve the natural and beneficial values served by floodplains) and 2(a)(2) (which requires consideration of 
alternatives to avoid adverse effects and incompatible development in floodplains); (2) Executive Order 13690, Section 2(c) (which requires use of natural 
systems, ecosystem processes, and nature-based approaches when developing alternatives for consideration).  Federal Agencies are required to comply with 
executive order requirements.   
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action may have on wetland 
values. 

Remedial action will impact 
wetlands.7 
 
 
 
 
 
 
 
 

40 C.F.R. § 230.93(a) Relevant and 
Appropriate 

General compensatory mitigation 
requirements. 

40 C.F.R. § 230.94(c) Relevant and 
Appropriate 

Requirement for mitigation 
plans.   

40 C.F.R. § 230.95 Relevant and 
Appropriate 

Ecological performance 
standards for mitigation plans. 

40 C.F.R. § 
230.96(a)(1), (b) 

Relevant and 
Appropriate 

Monitoring requirements, 
monitoring period. 

40 C.F.R. § 
230.97(a)(1), (c) 

Relevant and 
Appropriate 

Protection of sites using real 
estate instruments or 
alternatives, sustainability. 

Delaware Wetlands 
Regulations, amended 
November 1, 2018 

7 Del. Admin. Code § 
7502, subsection 12 
 
 
 

Applicable Identifies factors to be 
considered in issuing permits for 
activities impacting wetlands.  

Delaware Executive 
Order 56 on 
Freshwater 
Wetlands (1988)8 

 To Be 
Considered 

General policy to minimize the 
adverse  effects to freshwater 
wetlands. 
 

Delaware Regulations 
Governing the Use of 
Subaqueous Lands, 
amended September 
2, 
1992 

7 Del. Admin. Code § 
7504, subsection 4 
 
 
 

Relevant and 
Appropriate 

Identifies factors to be 
considered in issuing permits for 
activities impacting subaqueous 
lands 

 

 
          7  See also Executive Order 11990, Section 1(a) (which requires action to minimize the destruction, loss, or degradation of wetlands and to preserve and 
enhance beneficial values of wetlands) and 2(a) (which requires taking action to avoid construction in wetlands unless there is no practicable alternative to 
such construction and the proposed action includes all practicable measures to minimize harm to wetlands which may result from such use).  Federal Agencies 
are required to comply with executive order requirements.   
          8 https://archivesfiles.delaware.gov/Executive-Orders/Castle/Castle_EO56.pdf    
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Wild and Scenic Rivers 
Act  

16 U.S.C. § 1271 
 
36 C.F.R. § 297.5(a)(1)-
(2) 

Relevant and 
Appropriate 

Federal project will not have a 
direct and adverse effect on the 
values for which a Wild and 
Scenic River was designated, nor 
invade nor unreasonably 
diminish the scenic, recreational, 
and fish wildlife values of a Wild 
and Scenic River. 
 
 
 
 
 

The substantive requirements will 
be considered in taking action 
impacting subaqueous lands. 

Action-Specific 
Rivers and Harbors 
Act § 10, Clean Water 
Act § 404 

33 C.F.R. § 320.2, .4 
 
33 U.S.C. § 403 

Relevant and 
Appropriate 

Standards for regulation of 
discharge of dredged or fill 
material into waters of the 
United States, including 
wetlands. 

A portion of Hershey Run’s channel 
will be changed during remediation. 

Delaware Sediment 
and Stormwater 
Regulations, January 
23, 1991 as amended 
February 2, 2019 

7 Del. Admin. Code § 
5101, subsections 4-5 
 
 
  

Applicable To provide control and 
management of stormwater 
runoff consistent with sound 
water and land use practices in 
order to reduce to the extent 
possible any adverse effects of 
stormwater runoff on the water 
and lands of the State. 

The remediation will involve land 
disturbing activities.  The 
substantive provisions of this 
regulation are applicable to 
stormwater from the construction 
area. No permits or plans will be 
sought or obtained. 

Regulations Governing 
the Construction and 
Use of Wells 

7 De Admin. Code § 
7301, subsections 5, 7, 
10 

Applicable Standards governing the location, 
design, installation, use, 
disinfection, modification, repair, 
and sealing of all wells and 
associated pumping equipment. 

The remediation will potentially 
involve the installation of wells for 
purposes of monitoring or DNAPL 
removal.  No permits will be 
obtained for on-site wells. 
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Delaware Land Use 
Restrictive Covenants 

Title 7, Delaware Code 
Chapter 79, Subchapter 
II 

To Be 
Considered 

Specifies the requirements of an 
environmental covenant 
established under Delaware law.  

This subchapter will be consulted if 
a state-law environmental covenant 
is used to implement institutional 
controls at the Site. 
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ATTACHMENT B 

(Diagram of APE) 
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ATTACHMENT C 

 
Organization/ 

Group 

Email Address Postal Address Phone 

EPA Taylor.Daniel@epa.gov  Daniel Taylor (3SD23) 

U.S. EPA 

4 Penn Center 

1600 John F Kennedy Blvd., 

Philadelphia, PA 19103-2852 

215-814-3326 

DE SHPO gwen.davis@delaware.gov 

 

Gwenyth A. Davis, 

Deputy SHPO 

Delaware Division of Historical 

and Cultural Affairs 

29 N. State Street 

Dover DE 19901 

302-736-7400 

sarah.carr@delaware.gov Sarah Carr, Archaeologist 

Delaware Division of Historical 

and Cultural Affairs 

29 N. State Street 

Dover DE 19901 

302-736-7400 

ACHP jeddins@achp.gov  ACHP 

Office of Federal Agency 

Programs 

401 F Street, N.W. 

Suite 308 

Washington, D.C.  20001 

202-517-0211 

Beazer East, 

Inc. 

Jane.Patarcity@trmi.biz 

 

Jane Patarcity 

Senior Environmental 

Manager 

Beazer East, Inc. 

c/o Three Rivers Management, 

Inc. 

600 River Avenue Suite 200 

Pittsburgh PA 15212 

412 -208- 8813 

 

Delaware 

Nation 

klucas@delawarenation-nsn.gov  Katelyn Lucas 405-544-8115 

Delaware 

Tribe of 

Indians 

 

sbachor@ 

DelawareTribe.onmicrosoft.com 

Susan Bachor, M.A. 

Deputy THPO & 

Archaeologist 

Delaware Tribe Historic 

Preservation 

5100 Tuxedo Blvd  

Bartlesville, OK 74006 

 

 

918-337-6590 
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Archaeological 

Society of 

Delaware 

 

danielgriffith@comcast.net 

Daniel Griffith 

The Archaeological Society of 

Delaware, Inc.                                                

PO Box 1968 

         Dover, DE 19903 

302-242-3918 

Delaware 

Department of 

Transportation 

john.w.martin@delaware.gov 

 

John Martin 

Section 106 Supervisor 

Box 788 

Dover, DE 19903 

302-760-2189 

 

Delaware 

Department of 

Natural 

Resources and 

Environmental 

Control 

Morgan.Mcgee-

Solomon@delaware.gov 

Morgan McGee-Solomon 

DNREC-Division of Waste 

and Hazardous Substances 

Remediation Section 

391 Lukens Drive 

New Castle,  DE 19720 

302-395-2600 

Lenape Indian 

Tribe of 

Delaware 

 

lenapedelaware@comcast.net Dennis J Coker, Principle 

Chief 

Lenape Indian Tribe of 

Delaware 

4164 N. DuPont Hwy, Suite 6 

PO Box 79                              

Cheswold, DE 19936 

302-730-4601 

Nanticoke 

Indian 

Association 

info@nanticokeindians.org Nanticoke Indian Association 

27073 John J. Williams 

Highway 

Millsboro, DE 19966 

302-945-3400 

New Castle 

County 

Richard.hall@newcastlede.gov 
Tamica.evans@newcastlede.gov 
Elizabeth.Hatch@newcastle.gov 

 

n/a  

Preservation 

Delaware, Inc. 

jaymccutcheon@preservationde.org 
mhmcgrath@preservationde.org 

 

n/a 302-322-7100 
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IT 

II 
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III. FINDINGS OF. FACT

The following facts are a synopsis of information contah1ed in the Administrative Record 

supporting issuance of this Order. That Administrative Record is incorporated by reference as if 

fully set forth herein: 

A. Site Location and Historical Use

1. The Koppers Site consists of over 300 acres of land located in the northern part

of New Castle County, Delaware, southwest of the town of Newport and northwest of the Route 

Appendix C

Findings of Fact From Docket No. 
CERC-03-2006-0266DC 

Incorporated into This Order
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1-95 and Route 141 interchange; is generally depicted as the "Fonner Koppers Company, Inc. 

Site" in Attachment 1 to this Order; and includes all places and property to which hazardous 

substances, pollutants or contaminants have migrated from the "Fonner Koppers Company, Inc. 

Site" in Attachment 1. The Site was the location of wood treatment operations from 

approximately the 1930s through 1971. 

2. To the north, the Site is bordered by high-speed railroad lines. Beyond the rail

lines are a former municipal sewage treatment facility, an industrial property, and a residential 

area. To the east, the Site is bordered by the former DuPont Holly Run Plant and the Christina 

River. To the south and west, the Site is bordered by White Clay Creek and Hershey Run, 

respectively. To the west of the Site, across Hershey Run, lies the Bread and Cheese Island 

property. The Site contains approximately 163 acres of upland areas 136 acres of wetlands, and 

three ponds. 

3. In or around April 1929, Delaware Wood Preserving Company ("DelWood")

acquired two parcels which comprise much of the Site and conducted wood treatment 

operations there until 1932. In 1932, DelWood sold the property to Century Wood Preserving 

Company, which continued to conduct wood treatment operations until it sold the property to 

the Wood Preserving Company ("WPC") in 1935. WPC continued wood treatment operations 

until 1941, when Koppers Company acquired the property. Koppers Company merged into 

Koppers Company, Inc. ("Koppers") in 1944 and continued to use the Site for wood treatment 

activities until 1971. In 1971, Koppers sold the property to E.1. duPont de Nemours & Company
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("DuPont"). 

4. In 1974, the New Castle County Department of Public Works ("DPW") leased 

land in the northern portion of the Site where it built and operated a sewage/sludge treatment 

facility from 1974 until 1977. In 1977, DPW sold the building which currently exists on-�ite to 

DuPont and discontinued wastewater treatment operations at the Site. In December 2004, 

DuPont transferred ownership of the Site to Respondent. 

5. Wood treatment operations, conducted at various areas of the Site generally

depicted in Attachment 2 to this Order, took place in the northern half of the Site. The Process 

Area contained various types of treatment equipment and storage for approximately 1,000,000 

gallons of creosote and other process-related materials. Wood was treated in the Process Area 

using a creosote coal/tar solution, though pentachlorophenol ("PCP") with number 2 fuel oil was 

also used. The creosote treatment consisted of heating and pressurizing tanks filled with creosote 

and wood, forcing the creosote into the wood. After treatment, the freshly-treated wood products 

were temporarily allowed to cure and drip dry in the Drip Track Area prior to transfer to the large 

Wood Storage Area. Spills and leaks, including drips from drying wood, allowed treatment 

chemicals to. seep into the soil. 

6. The Potomac Formation, a major aquifer in the region of the Site and a source 

of potable water, lies beneath the Site. Several municipal water supply wells are located within 

approximately one mile of the Site.
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7. Present on-Site is a building and sewer line constructed by DPW in or around

197 4, a partial fence enclosure, and a blacktopped area. After purchasing the Site in 1971, Du 

Pont expanded its adjac�nt Holly Run Facility onto approximately 5 acres of the eastern portion 

of the Site, but subsequently dismantled the facility. Additional current Site features include two 

culverts, several drainage ditches, piles of old railroad ties, an "old foundation," a "fill or 

mounded area," an "old fire pond" and a former sump where effluent was treated or stored and is 

now covered with sediment/soil. 

B. Environmental Investi2ations

1. The Site was first identified as a potential hazardous waste site in or around

November 1979 following a review of responses to the Waste Disposal Site Survey of 1979 

developed by the Subcommittee on Oversight and Investigation of the House Interstate and 

Foreign Commerce Committee ( commonly known as the "Eckhardt Report"). 

2. EPA and the State conducted a Site Inspection on May 28, 1980, at which time

several surface water samples were collected. Results showed that surface water on the Site 

appeared to be contaminated with phenolic compounds and P AHs. Additional samples were 

collected from the Site, as well as from nearby municipal drinking water supply wells, in October 

1980 by an EPA contractor. On-site samples showed PAHs present in soil and leachate, but no 

contamination was detected in the supply wells. 

3. EPA and the State conducted a Site Inspection in December 1984. Analytical

results revealed the presence of, among other things, anthracene, benzo(a)anthracene, 
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benzo(b )fluoranthene, benzo(b )pyrene, 2-butanone, chrysene, fluorailthene, phenanthrene, 

pyrene, aluminum, barium, lead and magnesium in the on-site soil/sediment samples and stream 

sediment samples. 

4. EPA-proposed the Site for inclusion on the National Priorities List ("NPL") in

1989, and formally listed the Site on the NPL on August 30, 1990. 

5. In 1991, Respondent agreed to perform a Remedial Investigation/Feasibility

Study ("RI/FS") under the terms of an Administrative Consent Order signed by Respondent and 

EPA. Initial Remedial Investigation ("RI'') field work was completed in 1996, with 

supplemental investigations conducted in 2002 and 2003. The RI, which EPA accepted as final 

in April 2003, revealed the presence of creosote non-aqueous phase liquid in both subsurface 

soils and wetland sediments at the Site. Shallow soils, subsurface soils, groundwater, and 

sediments were also found to be contaminated to varying degrees with polynuclear aromatic 

hydrocarbons. Contamination at the Site was found to be present in the Process and Drip Track, 

Wood Storage, Remaining Upland, Hershey Run Drainage, Fire Pond, South Ponds, and K Areas 

depicted in Attachment 2 to this Order. 

6. A Human Health Risk Assessment ("IDIRA"), conducted during the RI by

Respondent to evaluate the human health risks that could result if no remedial action were taken 

at the Site, found that risks to a construction worker, industrial worker, adolescent trespasser, 

adolescent swimmer or angler exceed target risk levels for carcinogenic and non-carcinogenic 

risks. 
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7. In an Ecological Risk Assessment for the Site conducted in 1996-1997, EPA

concluded that P AHs pose ecological risks to the upland, wetland and aquatic communities at the 

Site. 

8. In September 1999, a draft Feasibility Study ("FS") report was submi�ed to

EPA by Respondent. After receiving comments, extensive revisions were made and the draft FS 

was resubmitted in April 2003. 'Respondent submitted an addendum to the FS in September 

2004. EPA accepted the FS, as modified by the FS Addendum, in 2005. 

C. EP A's Record of Decision

1. EPA published a notice of its Proposed Remedial Action Plan for the Site on

October 7, 2004. A period of public review and comment was held from October 7, 2004 through 

December 7, 2004. 

2. On September 30, 2005, EPA issued a Record of Decision ("ROD") in which

the Agency selected remedial action for implementation at the Koppers Site. The remedial 

action selected in the ROD generally consists of the following components: 

a. Excavation and consolidation of all contaminated soils and sediments (soils

with total P AHs greater than 600 mg/kg and sediments with total P AHs greater than 150 mg/kg) 

into one or two on-site landfills or containment areas ("Containment Area'') to be located in the 

areas of the worst NAPL contamination; 

b. Installation, operation, and maintenance of a ground water treatment system to

prevent the migration of contaminated ground water, as well as to prevent the discharge of 
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contaminated ground water from the recovery operation, and an oil-water separator to facilitate 

the recovery of free-phase NAPL as well as to prevent NAPL from reaching the ground water 

treatment system; 

c. Treatment of ground water as necessary to meet discharge requirements;

 

d. Construction of ground water barrier walls and collection systems in the

Containment Area to prevent further migration of ground water contamination, including NAPL; 

e. Management of the hydraulic head of ground water and collection ofNAPL

contamination in the ground water through the use of the passive recovery trenches; 

f. Separation of creosote from ground water and off-site disposal or recycling;

g. Movement of debris to a location on-Site where it can be placed under a cap;

h. Installation of a cap across the Containment Area;

i. Relocation of a portion of the existing channel of Hershey Run if the

Containment Area extends into the Hershey Run wetlands; 

j. Creation of wetlands to replace any wetlands that are filled in as part of the

landfill construction; 

k. Monitoring of ground water, surface water, sediments and wetlands to ensure

the effectiveness of the remedy; and 

1. Prevention of exposure to contamination inside the Containment Area or in

ground water beneath the Site, and prevention of the drawdown of contamination into the deeper 

aquifer or elsewhere through land and ground water use restrictions for the Site and surrounding
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area. 

D. Respondent

1. Respondent Beazer East, Inc. is a Delaware corporation.

2. In or around 1988, approximately 17 years after it ceased wood treatment

operations at the Site, Koppers was acquired by BNS Acquisition, Inc. 

3. In or around 1989, BNS Acquisition, Inc. merged into Koppers� and Beazer

East, Inc. was established as the new holding company. Also in 1989, Koppers changed its name 

to Beazer Materials and Services, Inc. 

4. In or around 1990, Beazer Materials and Services, Inc. changed its name to

Beazer East, Inc. 
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